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Foreword

Ai-jen Poo, Director
National Domestic Workers Alliance

Most of the first cases of domestic worker abuse that | worked on involved survivors of trafficking. Some of the
women were trafficked by global banking executives, others by foreign diplomats. One woman in particular
had a profound impact on me in 1999. Her name was “Lily” and she was brought to the United States at the
young age of 15 with the promise of decent wages and access to an American education. She spent the next
fifteen years living in a quiet suburban neighborhood with the family who trafficked her, cooking, cleaning and
helping to raise their three children. However, not only was she not allowed to go to school, she was never
paid, her mobility was restricted and her communication with her own family and the outside world was
completely cut off. She read a newspaper article about the story of another trafficked domestic worker case
that | was working on, and managed to find a way to call our office. We helped her to escape, find legal
counsel and rebuild her life. She became an example and inspiration to many other workers who have
courageously come forward to seek justice as survivors of trafficking. In the years since, countless women have
walked into the doors of organizations like ours, all with similar stories: promises of a better life in the U.S. as a
domestic worker that quickly gave way to threats, unpaid wages, endless hours, withheld identity documents
and fear and shame.

The sad news is that nearly twenty years later, women are still walking into organizations with hauntingly similar
stories. And the mark that their experiences have on them, on their dreams and on their families is indelible.
The good news is that many of those same women went on to become leaders in their communities,
strengthening the rights of workers like them and setting new norms through amplifying the voices of women
who refuse to be victims. One of the most powerful moments of my life was at our 2014 National Domestic
Workers Congress, when trafficking survivors took the stage to make an impromptu and timely announcement:
they had just rescued another trafficked domestic worker from the Virginia house where she had been
laboring, and they had brought her from captivity into the warm embrace of our members. | know from
witnessing that moment and many others like it, that survivors themselves must be leaders in ending labor
exploitation - there is no other way to make the changes that we need.

Women bear a disproportionate burden of the responsibility of caring for families, and must do that whether
they are born into circumstances of great wealth or extreme poverty. For those women who are born into lives
with little opportunity, seeking work in the U.S. and leaving their own families behind may offer the only hope
that their children don't end up living a life of extreme poverty. The attempt to brake the cycle of poverty on
the part of millions of women who migrate abroad for work lends itself to circumstances of extreme abuse and
exploitation. We can change that together - everyone has a role in abating that suffering and danger. This
report includes clear and simple steps that the U.S. federal government, states, service providers, the media
and other countries can take to reduce trafficking and change the situation of trafficked domestic workers. Led
by survivors, we can shine a light in the shadows of our economy, and create real pathways out of poverty and
extreme vulnerability for the women whose work makes all other work possible.



About NDWA and the
Beyond Survival Campaign

The National Domestic Workers Alliance (NDWA) is the nation’s leading voice for dignity and fairness

for the millions of domestic workers in the United States, most of whom are women.

Founded in 2007, NDWA works for the respect, recognition, and inclusion in labor protections for
domestic workers. The alliance is powered by 44 affiliate organizations—plus our first local chapter in
Atlanta—of over 10,000 nannies, housekeepers, and caregivers for the elderly in 29 cities and 16
states. NDWA is winning improved working conditions while building a powerful movement rooted
in the human rights and dignity of domestic workers, immigrants, women, and their families by:

e Working with a broad range of groups and individuals to change how we value care,
women, families, and our communities.

e Developing women of color leaders and investing in grassroots organizations to realize
their potential.

e Building powerful state, regional, and national campaigns for concrete change.

Domestic workers care for the things we value the most: our families and our homes. They care for
our children, provide essential support for seniors and people with disabilities to live with dignity at
home, and perform the home care work that makes all other work possible. They are skilled and
caring professionals, but for many years, they have labored in the shadows, and their work has not
been valued. These workers deserve respect, dignity and basic labor protections.

In 2013, NDWA launched our Beyond Survival campaign to build survivor leadership and promote a
community organizing approach to ending human trafficking. The campaign is guided by member
organizations that have a long history of working against human trafficking work: Damayan Migrant
Association, Adhikaar, and CASA de Maryland. The campaign seeks to empower survivors of labor
trafficking to become agents of change, bring their stories and voices into the main arenas of the
trafficking debate that have historically been devoid of any discussion of workers' rights, and
develop a vision for transformative change.

We call our campaign "Beyond Survival," as an indication that we are ready to move beyond the
narrative of victimization, and towards true transformation and survivor-led advocacy and policy
change in the US and around the world.



DOMESTIC WORKERS WHO HAVE SURVIVED HUMAN
TRAFFICKING ARE MORE THAN VICTIMS

They are family members, teachers, counselors, artists, dancers,
scientists, medical professionals, caregivers, and community leaders.
They live at the intersection of many identities, and human trafficking
does not define them. As organizers, they can move beyond just
survival and into visionary leadership.

SYSTEMIC PROBLEMS REQUIRE SYSTEMIC-LEVEL
SOLUTIONS

Human trafficking does not occur in a vacuum, so criminal justice
approaches only address one part of the equation. As a society, we
must first analyze the impacts of globalization, trade, migration,
gender, race, and inequality in order to fully address and prevent
human trafficking.

ECONOMIC, LABOR, AND MIGRATION RIGHTS SHOULD
BE PRIORITIES

Workers and their families should be protected through economic,
labor, and immigration policies that protect human rights. Forced
migration, spurred by economic necessity, social and cultural
discrimination and gender-based violence puts people at risk for
trafficking and exploitation. Alleviating these “push factors” is a critical
prevention element that would restore security for families. If and
when they do choose to migrate, workers should be allowed to
migrate safely and freely change employers.



SELF-DETERMINATION, ORGANIZING, AND SOCIAL
SERVICES ARE INTERCONNECTED

In order to be truly survivor-centered, law enforcement and social
service programs should emphasize self-determination and choices
that help restore dignity. In addition, social service providers should
recognize the value of labor organizing and leadership development
in the healing process. Building partnerships with community-based
organizations is an important step that social service providers can
take to help survivors thrive beyond the case management period.

GOVERNMENTS AND EMPLOYERS SHOULD BE HELD
ACCOUNTABLE

Diplomatic immunity should not be used to shield traffickers from
justice. Governments should uphold international and human labor
rights standards, and take action to address power imbalances
between domestic workers and social protections. Further,
governments should ensure adequate investigations, certification,
and services for victims of trafficking and labor, who are frequently
undeserved compared to those trafficked for sex.

ONLY A MOVEMENT-BUILDING APPROACH CAN
DISMANTLE HUMAN TRAFFICKING

Survivor-led organizing around root causes is the real key to a long-
term approach to ending human trafficking. Slavery has been illegal
for over 100 years, laws alone fall short. We need a mass movement
with survivors and workers in the lead, connected and in solidarity
with other people’s movements.



SUMMARY &
RECOMMENDATIONS

Around the world, an estimated 52 million people are employed as domestic workers, providing
services such as child care, cleaning, and elder care, in private homes. In the United States alone,
official estimates indicate that about two million people are engaged in such work, but because of

the large number of undocumented immigrants involved, the real number is likely much higher.

While there is not yet nationally representative data about trafficking and forced labor in domestic
work, there are a number of smaller studies, as well as individual cases, that have shed light on the

problem and helped shape an analysis of how and why exploitation manifests.

The main arenas of the trafficking debate have focused on trafficking of sex workers and children.
Those who have been trafficked for the purpose of supplying low-cost domestic work are often
overlooked. While there is a great deal of overlap between different types of trafficking, the specific
forms of labor exploitation associated with domestic worker trafficking deserve more focused
attention. This report provides an overview of the problem of domestic worker trafficking. It then
draws on the experiences of NDWA and our allies to put forward detailed recommendations for

action at multiple levels.

Our overall view is that addressing this issue adequately will require a rights-based framework that
tackles root causes and promotes basic immigration and labor rights. Therefore, our
recommendations for governments— in the United States and around the world—cover a broad range

of agencies and types of actions— from visa reform to more effective investigation of wage violations.

At the same time, we believe that nongovernmental organizations, with workers in the lead, are key
to building the power necessary to end trafficking of domestic workers. Our recommendations for
service providers and advocacy groups emphasize the need for leadership development among
workers and survivors. Because human trafficking is a long-term structural problem, the
recommendations in this report are only a first step. We look forward to working with allies inside
and outside governments to build on these proposals for undoing the structural barriers to ending

domestic worker abuse.



SUMMARY OF RECOMMENDATIONS

Government Accountability

United States Federal Government

Interagency Recommendations

1.

Government agencies affiliated with the President’s Interagency Task Force on Human Trafficking should
collaborate and should provide resources to worker centers and community-based organizations to
develop anti-trafficking materials and proposals focused on labor trafficking in general, and domestic
work in particular.

The new Interagency Working Group for the Consistent Enforcement of Federal Labor, Employment and
Immigration Laws established as part of the President’s November 20, 2014 Executive Action on
Immigration should include the Department of State (DOS) to ensure that migrant domestic workers and
other workers who receive work visas through consular processing are not excluded from collaborative
efforts to address low wage immigrant worker exploitation.

The Interagency Working Group should recommend that the Department of Homeland Security
strengthen USCIS programs to ensure immigrant workers who are undocumented or who have temporary
visas and may fall out of status during a dispute with an employer, contractor, or recruiting agent can
maintain legal status and work authorization through deferred action, parole in place, or other
appropriate measures.

In exploitation and trafficking cases where the workers are immigrants (with or without authorization),
Immigration and Customs Enforcement (ICE) should not be the primary federal investigating agency
because of the inherent conflict between ICE's role in detaining and removing unauthorized immigrants
and the overarching priority in these cases of serving immigrant victims of crime.

Department of Homeland Security

5. DHS should end partnerships with local and state law enforcement as these partnerships increase fear of
police in low-income worker communities and prevent trafficked workers from seeking help.

6. DHS should train and mandate its agents to request continued presence for suspected victims of human
trafficking, and should continue to improve screening procedures so that suspected victims are not
arrested, detained, or deported.

7. The DHS's United States Citizenship and Immigration Services (USCIS) U and T visa adjudicators should
receive additional and specialized training on victims of labor trafficking and workplace-based crime.

Department of State

8. Department of State (DOS) should improve and fully implement effective pre-departure and post-arrival
programs for domestic workers and their employers, and include domestic worker groups.

9. DOS should establish annual in-person monitoring and exit interviews, and include domestic worker
groups.

10. DOS should carefully monitor applications to ensure foreign missions are not misclassifying domestic
workers under A-2 visas.

11. DOS should ensure meaningful consequences for diplomats and international officials and agencies who

defraud or abuse domestic workers, including requesting waivers of immunity and suspending countries
and agencies from the ability to bring more workers.



12. DOS should revise the B-1 and J-1 au pair programs to ensure that domestic workers employed in these
programs receive similar protections- including the right to contracts and prevailing wages, and stays of
removal if the worker pursues a criminal or civil case against an abusive employer.

Department of Labor

13. The Department of Labor (DOL) should consult with worker centers and community based organizations
to understand the dynamics of domestic worker trafficking and exploitation, especially as it begins to
certify T visas and expanded categories of U visas.

14. DOL should partner with worker centers to increase Wage and Hour Division capacity to investigate and
respond to wage and hour violations experienced by domestic workers.

Department of Justice

15. The Department of Justice (DOJ) should prioritize human trafficking cases that domestic workers bring
forward. Evidence shows that forced domestic work is likely one of the most prevalent forms of trafficking
for labor in the U.S.

16. DOJ prosecutors should always request the restitution available to survivors under the Trafficking Victims
Protection Act.

Victim Services Funding

17. Agencies, particularly Health and Human Services (HHS) and DOL, should receive adequate
appropriations to provide services

18. Federal funding for victim services should address long-term needs such as housing and employment.

19. Victim services programs should promote collaboration and access to funds by community-based
organizations that are well positioned to assist domestic workers.

Federal Legislation

20. Congress should reform temporary work visa programs with more mobility, transparency, oversight, and a
pathway to citizenship.

21. Congress should increase the cap on U visas to reflect the actual need.

State Governments

22. State legislatures should pass Domestic Workers' Bills of Rights

23. State Departments of Labor should investigate and certify U and T visas for victims of human trafficking
and other serious workplace-based crime.

24. States should improve legal protections for low-income workers, including strong, accessible enforcement
mechanisms that allow low-income workers in high-exploitation industries including domestic work to
protect their rights and be compensated for employer wrongdoing.

International Governments

25. Governments should ratify and implement the International Labor Organization (ILO) Decent Work for
Domestic Workers Convention (C. 189, and its accompanying recommendation (R201) and all relevant ILO
Forced Labor instruments (Convention 29, Protocol 29 and its accompanying recommendation (R203)
Governments should reform domestic policy with regard to sponsorship systems and domestic worker
coverage under labor laws

26. Governments should reform domestic policy with regard to sponsorship systems and domestic worker
coverage under labor laws, with particular attention to the freedom of association and right to organize
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27.

28.

29.

30.

Embassies should partner with ethnic community-based organizations to provide emergency services and
resources, and training for staff

Given the specific problems faced by domestic workers employed by diplomats are common on a global
scale, governments should mandate training and oversight for diplomats and consular officers who
employ migrant domestic workers.

Through multilateral and bilateral cooperation, reform labor recruitment and employment processes,
including eliminating all recruitment fees for workers.

Trade agreements should include strong worker protections and include the rights of domestic workers to
fair wages and appropriate workplace protections.

Building Power Together

Service Providers

31.

32.

Service providers should partner with community-based worker/immigrant rights organizations to
enhance capacity and promote self-determination for survivors.

Service providers should engage in advocacy as allies alongside survivors and community-based
organizations.

Advocacy Organizations and Partners

33.

34.

35.

36.

37.

Advocacy organizations should collaborate with workers and survivors in the development of materials
and policy proposals.

Advocacy organizations should share resources and funding with worker centers and survivor groups to
build survivor skills and training to be advocates, and either hire directly or fund local groups to hire
survivor organizers.

Advocacy organizations should take a comprehensive approach to human trafficking, and address root
causes and related issues including immigration reform and labor rights.

Advocacy organizations should initiate participatory research with survivor groups, and involve survivors
in uncovering problems and solutions that would most benefit survivors and prevent human trafficking
and exploitation.

Labor unions should recognize and speak out on the prevalence of labor trafficking and train union
leaders and members to identify possible trafficking and provide survivors with resources and support.
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Our Work Is Valuable, We Will Not Stop!

Fatima Cortessi

My name is Fatima Cortessi, member leader of the Committee of Women Seeking Justice, CASA de Maryland.

We are the largest organization across the state fighting for the rights of immigrant workers.

| am from Paraguay and came to the United States on a B-1 visa to work as a domestic worker for a family of
diplomats. In Paraguay | met my former employer Pedro, who was visiting my country at the time. He offered
me my job, which seemed interesting, and together we met with his wife via Skype who was in the US with the
kids. Together we came to an agreement and they sent me the contract. | would work 40 hours a week,

Monday to Friday, with minimum pay of $8.40 an hour, all which seemed very good to me.

Based on the difference of what one would earn in my country, the proposal seemed great to me. He promised
that | would be able to study English, which seemed very interesting to me and a good opportunity. Everything

seemed very legal and trustworthy because we had a contract signed by both parties.

However, | arrived to a much different reality. | worked 12-16 hours a day, 7 days a week. | never received my

pay because they said | couldn’t have cash in the house and opening a bank account was very complicated.
12



They assumed my stay would be short, only a year, and insisted it would be better if they held on to my money
for me. This did not seem right to me and | never liked it, but didn't have any other option. | didn’t know
anyone | could talk to here, and my family in Paraguay couldn’t help me. They only paid me $100 a month,
after working for them for 3 months. | almost never left the house. It was where | worked, ate, slept, and did
almost everything. | realized | wasn't realizing my dreams of coming to the US, and they were not keeping their

end of what they promised me.

It was very difficult to live with them, feeling so controlled. They did not permit me to have friends. My
employer told me | didn't have a reason to have a social life because my purpose was to work for them. And |
couldnt even use the phone freely, they controlled that too. It was terrible to feel like | didn't have my own life. |

felt like an object, not even at the level of the dog, who | shared a bed with.

These are some of the reasons that | decided to be an activist and work towards helping domestic workers

know their rights and be able to defend themselves.

We are a multicultural committee made up of domestic workers from all over the world. Our organizing
challenges are also some of our strengths—our members speak different languages and come from various
cultures. We have various workshops on political themes, self esteem, and others with the shared goal of
empowerment. We go out to libraries, parks, bus stops, and in the metro to do outreach. We pass out flyers
and inform people about our group and our meetings, and that they can contact us if they need help. Because
of immigration status or other reasons, we know that often women who have been abused are afraid. When
we meet someone who is in an abusive situation, we first work to build trust. When the person is ready to leave,
we make a plan, and as a group, we go the employer’s house to help the person leave. We know they cannot
force someone to stay. | have met other women in the same situation that | was in. When | hear them speak, the
pain and anguish | lived through comes back to me. We work to give them courage to leave without being
afraid. It is a difficult but necessary task, and very gratifying for me to provide support to other women who

lived what | lived and encourage them to join us.

This is how we fight human trafficking. Each action, no matter how small, and each person who joins, counts,
and strengthens our struggle. | dream that one day there will be no more mistreatment or discrimination in the
workplace. | would say to women right now who are facing abuse, get to know their rights and don’t be afraid
to exercise them. We work to raise consciousness in women to develop their sense of self esteem and respect,

so that they will be able to stand up for themselves. We are human beings and we deserve respect.

| am grateful that | came across and joined CASA, and for other organizations like ours that are fighting for
respect for domestic workers. We will continue our work to empower more women, so that we have more
leaders to continue raising our voices. We are fired up to keep growing our movement, piece by piece, day by
day. We want to reduce human trafficking, and create a world where domestic worker is recognized as real

work, at a national and global level. Our work is valuable, we will not stop!

Fatima Cortessi is a member leader of the Committee of Women Seeking Justice, CASA de Maryland
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OVERVIEW:

Domestic Work & Human Trafficking

Domestic Workers

The International Labor Organization (ILO) estimates that there

are at least 52.6 million adult domestic workers in the world, plus “Where labor standards
another 7 million child domestic workers.! The vast majority of are rigorously adhered
domestic workers and caregivers who work in private homes are to, workers are well
women.? Of the 232 million migrants in the world, 48% are unionized and labor laws
women— most of whom are migrating for work.3 are monitored and

enforced— for all workers,

In the United States, the number of domestic workers and direct . g
lndlgenous or migrant -

the demand for trafficked

people and services is

caregivers is approximately 2 million.# Though the actual
number may be higher: undocumented immigrants may be

undercounted due to reluctance to share information with Iikelyto be low.”

governmental agencies and because of language barriers.> As is

reflected internationally, most domestic workers in the U.S. are International Labor Organization

women.®

" International Labor Organization. 2013. Domestic workers across the world: Global and regional statistics and the extent of legal protection. Geneva: ILO.
Available at: http://www.ilo.org/wcmsp5/groups/public/---dgreports/---dcomm/---publ/documents/publication/wcms_173363.pdf [Accessed 2 January 2015].

2 |nternational Labor Organization. “Snapshot ILO In Action: Domestic Workers.” Available at: http://www.ilo.org/wcmsp5/groups/public/---ed_protect/---

protrav/-—-travail/documents/publication/wcms_214499.pdf [Accessed 4 January 2015].

3 International Labor Organization. “Labour Migration Facts and Figures.”

4 Shierholz, Heidi. 2013. “Low Wages and Scant Benefits Leave Many In-Home Workers Unable to Make Ends Meet.” Washington, DC: Economic Policy Institute.
Available at: http://www.epi.org/publication/in-home-workers/ [Accessed 2 January 2015]

5Burnham, Linda, and Nik Theodore. 2012. Home Economics: The Invisible and Unregulated World of Domestic Work. New York: National Domestic Workers
Alliance, Center for Urban Economic Development and University of Illinois at Chicago DataCenter

6 Shierholz, Heidi. 2013. “Low Wages and Scant Benefits Leave Many In-Home Workers Unable to Make Ends Meet.” Washington, DC: Economic Policy Institute.
Available at: http://www.epi.org/publication/in-home-workers/ [Accessed 2 January 2015].
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A 2012 participatory research study by the National Domestic Workers Alliance, Center for Urban
Economic Development, University of Illinois Chicago, and Data Center surveyed 2,086 nannies,
caregivers, and housecleaners in 14 metropolitan areas.” Some of the study’s key findings revealed
that the working conditions of domestic workers need serious improvement, before the question of

trafficking and exploitation even enter the picture. For example, the results of the survey showed:

® 70 percent are paid less than $13 an hour.

® 67 percent of live-in workers are paid below the state minimum wage, and the median hourly wage of
these workers is $6.15.

® |essthan 2 percent receive retirement or pension benefits from their primary employer.
® 65 percent do not have health insurance, and only 4 percent receive employer-provided insurance.

® 25 percent of live-in workers had responsibilities that prevented them from getting at least five hours
of uninterrupted sleep at night during the week prior to being interviewed.

® 30 percent of workers who have a written contract or other agreement report that their employers
disregarded at least one of the provisions in the prior 12 months.

® Among workers who are fired from a domestic work job, 23 percent are fired for complaining about
working conditions, and 18 percent are fired for protesting violations of their contract or agreement.

® 38 percent of workers suffered from work-related wrist, shoulder, elbow, or hip pain in the past 12
months.

® 31 percent suffered from other soreness and pain in the same period.

® 29 percent of housecleaners suffered from skin irritation; 20 percent had trouble breathing in the prior
12 months.

® Interviews with domestic workers reveal that they often endure verbal, psychological, and physical
abuse on the job - without recourse. Domestic workers, who are unprotected by contracts and laws
available to other workers, fear employer retaliation.

® 91 percent of workers who encountered problems with their working conditions in the prior 12 months
did not complain because they were afraid they would lose their job.

® 85 percent of undocumented immigrants who encountered problems with their working conditions in
the prior 12 months did not complain because they feared their immigration status would be used
against them.

7 Burnham, Linda, and Nik Theodore. 2012. “The survey was conducted in nine languages. Domestic workers from 71 countries were interviewed. The study
employed a participatory methodology in which 190 domestic workers and organizers from 34 community organizations collaborated in survey design, the
fielding of the survey, and the preliminary analysis of the data.”
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Forced Labor of Domestic Workers

The ILO estimates that there are nearly 21 million people working in situations of forced labor
around the world, including those working in domestic work, construction, agriculture, and
commercial sex.® The total illegal profits obtained from the use of forced labor worldwide amount to
an estimated $150.2 billion per year, with nearly $8 billion generated in domestic work by employers

who use threats and coercion to pay workers no or very low wages.’

There is no current prevalence estimate of overall forced labor in the United States,'® however small
studies of individual organizations have revealed that when it comes to trafficking for labor, domestic
work is often the leading sector. In last year's groundbreaking Urban Institute study of labor
trafficking in the United States, domestic workers made up the largest proportion (37%) of the 122
cases they reviewed."" In a 2013 report spotlighting 150 cases of human trafficking, New York City
legal services organization City Bar Justice Center showed that of their labor trafficking clients, 79.3%
were domestic workers."? And, “as of August 2014, the National Human Trafficking Resource Center
(NHTRC) [operators of the national hotline] received reports of 851 potential cases of labor
trafficking involving domestic work, making it the most frequently reported type of labor trafficking

and representing more than a quarter of all labor trafficking cases reported to the NHTRC.""3

8 |nternational Labour Organization, “Forced Labour, Human Trafficking and Slavery.” Available at: http://www.ilo.org/global/topics/forced-labour/lang--en/
index.htm [Accessed 2 January 2015].

? International Labor Organization. 2014. Profits and Poverty: The economics of forced labour. Geneva: ILO. Available at: http://www.ilo.org/wcmsp5/groups/
public/---ed_norm/---declaration/documents/publication/wcms_243391.pdf [Accessed 2 January 2015].

10 For a discussion of prevalence estimates in the U.S., particularly the problem of the the “Woozle Effect” in Human Trafficking Research, see: Weiner, Neil A.
and Nicole Hala (2008). Measuring Human Trafficking: Lessons from New York City. Vera Institute of Justice. The authors describe how under pressure to
produce “evidence” for lawmakers, advocates used and recycled prevalence estimates that were not thoroughly documented and sourced, that were not
generalizable, that had qualifications that were omitted in reproductions. When these reports are cited over and over again, the authors noted, they gain status
of “an unqualified, generalizable truth.” Further:

“[The authors] reviewed literature published from 1990 through 2006 and flagged estimates of trafficking prevalence...The final sample of cited
figures featured 114 prevalence estimates, which appeared in 45 different publications...Only a single prevalence estimate was the product of the
authors’ own documented research. That is, only one publication out of the 45 reviewed was an “original study,” the 2004 report, Hidden Slaves:
Forced Labor in the United States, by the Human Rights Center at the University of California-Berkeley. The study relied on a survey of 49 service
providers, eight case studies and an analysis of 131 incidents reported in the U.S. media for its prevalence estimate of “forced labor” in the U.S.,
which is defined similarly to sex and labor trafficking. The pie chart below categorizes the cited sources for the remaining 113 prevalence estimates
contained in 44 publications, excluding the one original study. Starting at the upper right and moving clockwise, the pie chart shows that 14 percent
(segment 1) of the 113 estimates appeared without source citations. Another 15 percent (segment 2) cited only the name of the source agency, often
citing only “U.S. authorities” or the “U.S. government,” and 16 percent (segment 3) provided the source agency name and date but lacked full
reference information. By far, the most frequently cited sources, at 40% (segment 4), were U.S. government reports, usually the latest TIP reports. An
early monograph by Amy O’Neill Richard, published by the Center for the Study of Intelligence, which relied on CIA data, was the second most
frequently cited source, at five percent (segment 5).

" Owens, Colleen, and Meredith Dank, et al. 2014. Understanding the Organization, Operation, and Victimization Process of Labor Trafficking in the United
States. New York: Urban Institute and Northeastern University.

2 Tomatore, Suzanne and Laura Matthews-Jolly. December 2013. Spotlight on 150 Human Trafficking Cases. New York: City Bar Justice Center. Available at:
http://www2.nycbar.org/citybarjusticecenter/images/stories/pdfs/cbjc-iwc-human-trafficking.pdf [Accessed 10 January 2015].

'3 See Agatha Tan’s essay in this report
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Domestic Workers and the National Human Trafficking Resource Center
Agatha Schmaedick Tan

It's 1:15 AM on a Thursday morning when the phone rings at the National Human Trafficking Resource Center
(NHTRC) hotline. The caller speaks in a hushed tone; her voice almost a whisper. She is speaking softly
because she doesn’t want anyone on her end to know that she is calling this number. The caller, Maria', is a
live-in housekeeper and nanny, working somewhere in the Washington, DC area. She doesn’t want to identify
herself more, or her employers, because she is afraid—afraid that her employers will act on their threats of
physical harm or deportation. The NHTRC Call Specialist reassures Maria that she does not have to share
anything that she does not feel comfortable with, and that all of the information will be kept strictly confidential
unless she gives permission to share it with others. Maria speaks some English, but she asks if she can

continue in Tagalog. The Call Specialist quickly gets a Tagalog interpreter on the phone.

- Maria explains that she's been wanting to call the
=_ hotline for quite a while (she got the number from
a pamphlet given to her at the U.S. Consulate in
Manila when she got her work visa), but that she
works every day from 6AM until 12 or TAM. She
often collapses from exhaustion before she can
make any phone calls. Maria states that she has
been working with this family for a little over a
year. When she first arrived things were okay, but
the situation rapidly deteriorated. Her hours of
work keep getting longer, and her employers
have stopped paying her directly. Her employers
have explained that she will be paid when it's time
for her to go home; until then, they will hold on to
her wages because it's “safer that way.” This is the
same explanation they gave Maria for taking her
passport away. Maria has had to beg her employers to wire money to her family in the Philippines a few times,
explaining that her family is greatly indebted due to the fees she paid her recruiter and the costs associated
with processing her passport and visa. Maria reports that she is not allowed to go out of the house

unaccompanied by a member of her employer’s household.

14 This story represents a mosaic of stories from the hundreds of domestic workers who have called the NHTRC, thus does not disclose the details of any one,
particular caller. All names of persons have been changed to protect the anonymity of our callers.
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Since opening its doors in 2007, the NHTRC—operated by the non-governmental organization, Polaris—has
received hundreds of calls from domestic workers like Maria.’™ As of August 2014, the NHTRC received
reports of 851 potential cases of labor trafficking involving domestic work, making it the most frequently
reported type of labor trafficking and representing more than a quarter of all labor trafficking cases reported to
the NHTRC. Like Maria's situation, the majority of these calls involved high indicators of trafficking such as
employers withholding passports and wages, outstanding debts to recruiters and others, fear of physical harm
if one attempted to leave, and severely limited freedom of movement. These cases involved domestic workers
whose jobs involved elder care, child care, cooking, and housekeeping. The vast majority of the callers are
adult, foreign national women who are in the U.S. legally on one type of a work visa or another (e.g. A-3, G-5,
B-1,and J-1).

After speaking for awhile, Maria agreed to give the Call Specialist her phone number. Maria was not ready to
leave her abusive employers yet, but she wanted to speak with an attorney who could help explain her rights
and options in the U.S. as a foreign domestic worker. The Call Specialist mentioned a few pro bono attorneys
in her area who had experience helping people like her, and Maria gave her consent to have her contact
information shared with them. A few weeks later, the NHTRC staff member followed up with the attorney
referred to Maria. In the following weeks, Maria continued to contact the hotline to share further

developments and ask advice.

When Maria decided she was ready to leave her traffickers, she did not want law enforcement involved. So,
she worked closely with a NHTRC recommended local service provider and her attorney to develop a safe exit
plan. They came to her house and supported her as she bravely gathered her few belongings and walked out
the door. Today, with the assistance of a case manager, Maria is learning English, gaining new job skills, and

actively rebuilding her life anew.

Agatha Schmaedick Tan is the Senior Advisor on Labor Trafficking at Polaris

5 People can receive help, report a tip, or request referrals, by calling the National Human Trafficking Resource Center at 1-888-373-7888 or by sending a text
to Polaris at BeFree (233733). The NHTRC does not share personally identifying information to any external agency, including law enforcement, service
providers, and government agencies without the explicit permission of the caller.
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DEFINITIONS

The United Nations Protocol to Prevent, Suppress and Punish Trafficking in Persons Especially Women
and Children, often referred to as the Palermo Protocol, was passed in the General Assembly in 2000.
The Protocol supplemented the UN Convention against National Organized Crime, and strongly
mirrors the US definition in that it includes using force, fraud, and coercion for the purpose of

exploitation in both labor and sex."®

“Trafficking in persons" shall mean the recruitment, transportation, transfer, harbouring or receipt of
persons, by means of the threat or use of force or other forms of coercion, of abduction, of fraud, of
deception, of the abuse of power or of a position of vulnerability or of the giving or receiving of
payments or benefits to achieve the consent of a person having control over another person, for the
purpose of exploitation. Exploitation shall include, at a minimum, the exploitation of the prostitution of
others or other forms of sexual exploitation, forced labour or services, slavery or practices similar to
slavery, servitude or the removal of organs;”

The United States Trafficking Victims Protection Act of 2000' defines “severe forms of trafficking in

persons” as

(a) sex trafficking in which a commercial sex act is induced by force, fraud, or coercion, or in which the
person is induced to perform such an act has not attained 18 years of age; or

(b) the recruitment, harboring, transportation, provision, or obtaining of a person for labor or services,
through the use of force, fraud, or coercion for the purpose of subjection to involuntary servitude,
peonage, debt bondage or slavery.

The mention of “severe” is somewhat misleading because the law doesn’t define a “non-severe”
form. This is only one of the challenges facing law enforcement and service providers who are trying
to identify human trafficking— others include understanding the distinction between smuggling and
trafficking, prostitution and trafficking, and in some cases, the very concept of trafficking for
traditional forms of labor (vs. sex) at all."® Thus when the victim is an immigrant domestic worker
trafficked for labor in a private home, the deck is stacked against her if she's relying on mainstream

outreach and policing at the local level.

16 For an excellent discussion of shifting definitions and terminology in both the US and global policymaking worlds, see Janie Chuang “Exploitation Creep
and the Unmaking of Human Trafficking Law.” American Journal of International Law, volume 108, number 4 (2014, Forthcoming).

7 PL.106-386

8 Newton, Phyllis J., Timothy M. Mulcahy, and Susan E. Martin. 2008. Finding Victims of Human Trafficking. Final report to the National Institute of Justice, grant

number 2007-VT-BX-0001, October 2008, NCJ 224393.
19



Because the Beyond Survival Campaign (BSC) is
focused on the human trafficking and labor
exploitation of domestic workers, for the
purposes of our report we will mainly refer to
human trafficking for the purpose of forced labor
(part (b) of the definition). However, even when
the trafficking itself does not involve commercial
sex acts, many labor trafficked workers face sexual
harassment and assault in the workplace.
Separating sex and labor within trafficking may
obscure how much the two have in common. For
this reason, BSC works with other organizations in
the anti-trafficking community that focus on
different populations, including those who work
with survivors trafficked for sex, to ensure that
Congress and the media take an inclusive
approach to human trafficking. This means
recognizing the needs and concerns of all who
are affected by human trafficking, regardless of
age, gender, or type of work, and does not
unnecessarily elevate the importance or urgency

of one form at the expense of another.

Furthermore, NDWA believes that survivors of
exploitation who do not fit into the official
definitions of human trafficking deserve
protections. Our framework views human
trafficking as only the endpoint on a continuum,
with labor rights, immigration rights, and gender
equality as essential parts of a long-term

approach to ending it.
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BREAKING DOWN THE TVPA DEFINITION

The Freedom Network Training Institute, which provides basic and advanced human trafficking

training to service providers and law enforcement in the US, helps trainees understand the definition

by dividing up the TVPA definition trafficking for labor (part b) into three basic parts.
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XAMPLES OF FORCE, FRAUD, AND COERCION

FORCE

Elma Manliguez, a live-in worker brought to the U.S. by her employers, was required to work from 4:30 am to
10:30 pm, seven days a week, doing housecleaning, taking care of three young children, cooking household
meals and doing yard work. She was not allowed to eat at the kitchen table and was only permitted to eat one
meal a day, and was never paid money directly and so had no resources. Her employers kept her locked inside
the home where she worked. She was not allowed to go to church or communicate with her mother or other
family members. The father hit and humiliated Ms. Manliguez, and his son began to do the same."”

9 Manliguez v. Joseph, 226 F. Supp. 2d 377, 2002 U.S. Dist. LEXIS 15277, 148 Lab. Cas. (CCH) P34,700, 8 Wage & Hour Cas. 2d (BNA) 136 (E.D.N.Y. 2002)
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FRAUD

Bolivian worker Virginia Carazani accompanied her employer Emma Zegarra, a World Bank employee, to the
U.S. To convince Ms. Caranzani to come to the U.S., Zegarra executed a signed contract with Ms. Caranzani,
promising that Ms. Caranzani would work in the U.S. for two years, would work a 40 hour a week schedule,
would be paid at least minimum wage, would be compensated for overtime, would get sick leave and days of
rest, and would have free health insurance, food, and lodging.

Once Ms. Carazani arrived in the U.S., her employer took her passport and told her she would not be paid as
promised in the contract. Instead, Ms. Caranzani had to work 66-75 hours a week, seven days for three years,
with only four days of rest total during this three-year period. Ms. Caranzani was first told she would be paid
half of what she had been promised, but ultimately was only paid the $8.50 total necessary to keep her bank
account open - a requirement imposed by the World Bank. Ms. Carazani’s health suffered as a result of these
conditions, and she incurred medical debts when she went to the hospital - debts she thought had been
covered by her guaranteed medical insurance. Her employer never got insurance for her, and Ms. Caranzani
had to pay for her medical care using money borrowed from family members in Bolivia, since she was not
being paid. Ultimately, employer Zegarra let Ms. Carazani's visa lapse due to Zegarra's failure to pay
employment taxes, converting Ms. Carazani to undocumented status and increasing her dependence on
Zegarra. Zegarra threatened Ms. Carazani with deportation if Ms. Carazani did not continue to work for free,
and told Ms. Carazani that she had installed listening devices so she would know if Ms. Carazani told anyone
that she was not being paid.?°

COERCION

A domestic worker was recruited in Sudan when she was 14 years old to act as a housecleaner, nanny and
caregiver for officials at the Sudanese Embassy in Washington, D.C. She was promised minimum wage and the
opportunity to return home to Sudan. Instead, her employers confiscated her passport, told her not to leave
their house, and threatened her with being kidnapped or arrested if she left on her own. They allowed her
almost no contact with her family in Sudan and no contact with local relatives, and prohibited her from learning
English. She was paid $3.33 - $6.66 a day and worked seven days a week without days of rest or time off for
illness. She acted as housecleaner for the entire family, nanny to two minor children, and homecare provider to
two adult children with disabilities, and was also expected to provide cleaning and childcare for the family’s
guests. She was held under these conditions for 19 years.?!

20 Carazani v. Zegarra, 972 F. Supp. 2d 1, 2013 U.S. Dist. LEXIS 93752, 2013 WL 5303492

21 Doe v. Siddig, 810 F. Supp. 2d 127, 2011 U.S. Dist. LEXIS 104227 (D.D.C. 2011)
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2 Women Allege Enslavement
By Kenyan Embassy Employee

By Rusen Castanepa
Washington Post Staff Writer
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TRAFFICKING SCREENING QUESTIONS FOR ORGANIZER AND SERVICE PROVIDERS

« How did the worker find out about the job?

« How did she arrive to the work location?

« Were the job duties what she was promised?

« What were her sleeping and eating conditions?

« Was she allowed to take breaks?

« How much was she paid? Is this what she was promised?

« Was she allowed to see a doctor if she was sick?

« Was she able to contact her family and friends freely?

« Does she owe a debt to anyone that she feels she must work to pay off?

« Is she afraid to quit or leave for any reason?

“Roots and Results” exercise led by Damayan Migrant Workers at Beyond Survival Retreat in 2012
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EXAMPLE OUTREACH AND IDENTIFICATION TOOLS

IDENTIFYING CASES OF LABOR TRAFFICKING

Questions to Ask When Doing Case Intake

Human trafficking is a modern-day form of slavery, widespread throughout the United States, especially in
Houston. Trafficking of humans is the second largest criminal industry in the world after drug dealing, and is the
fastest growing. Many victims of trafficking are made to engage in prostitution, pornography, or exotic dancing. But
trafficking also occurs in forms of labor exploitation, such as domestic servitude or restaurant work, sweatshop
factory work, or migrant agricultural work. Force, fraud, and coercion are the main methods used by traffickers to
press victims into lives of servitude and abuse.

Human trafficking is the extreme end of the continuum of labor rights abuses. Even if a worker does not
qualify as a human trafficking victim under the legal definition, cases of extreme abuse need to be handled with
precaution and care and may require coordination with other agencies/authorities.

HOW TO USE THIS CHECKLIST:

The following questions are divided up into different aspects of a worker’s situation that could show signs of
labor trafficking. If a worker’s situation answers “yes” to multiple questions in any or all of the sections, it is likely to
be a case of labor trafficking. In such a case, notify the director of the Worker Center and call the Trafficking
Information and Referral Hotline at 1.888.3737.888 or Houston Rescue and Restore at 713.874.0290.

FREEDOM
O Did someone else organize or force the worker’s migration?
O Is the worker accompanied by someone controlling them or not letting them speak?
O Is the worker rarely allowed in public?
O Can the worker leave their job or situation if they choose to?
O Does the worker have to ask permission to eat, sleep, or go to the bathroom?
O Does someone prohibit the worker from socializing or attending religious services?

THREATS/ABUSE

O s the worker afraid of his/her employer? Does the worker seem submissive or fearful?

[0 Can you detect any type of abuse, such as physical, psychological, verbal, or sexual abuse? Signs of
these kinds of abuses could include scars, bruises, timidity, fearfulness, or any signs of discomfort
when discussing the case.

O Has the worker ever been threatened if they tried to leave?

O Has the worker’s family ever been threatened?

O Was the worker made a promise upon beginning work that has not been fulfilled, such as promises

Continued on back of page
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IDENTIFYING CASES OF LABOR TRAFFICKING

Questions to Ask When Doing Case Intake

HOUSING

O Does the worker’s employer also provide housing? Does the worker live and work at the same place?

O Does the worker describe extremely poor living/working conditions?

O Does the worker describe his residence/business as containing any kind of surveillance, guards, locked
gates or doors to keep workers in? Are the door and windows of the worker’s residence blocked?

WORK/PAY

O Does the worker receive a salary for his labor? Is the worker paid the minimum wage?
O Does the worker work an excessive amount of hours with little rest or breaks?
O Does the worker owe money to his employer that he’s been working to “pay off”?

ACCESS TO DOCUMENTATION/MONEY

OIs someone else collecting the worker’s pay or holding their money for “safe keeping”?

O Does the worker lack identification/documentation or is someone else in control of said documents?
O Was the worker provided with false documents of identification?

O Does the worker have access to his/her own money?

Outreach and education materials from NDWA member Fe y Justicia Worker Center in Houston, TX.
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Challenges in Identification

In addition to the challenge around the word “severe”
in the definition of trafficking, which can cause first
responders and others to wonder subjectively whether
any given situation is “severe,” there is still confusion
about what force, fraud, and coercion might mean.
While force may be obvious and have physical signs,
and fraud may be discerned by looking at records and
asking questions about what was promised, coercion
can take many subtle forms. The TVPA allows for a
broad understanding of how coercion manifests

relative to how the worker experiences it.

As Kathleen Kim described in The Coercion of
Trafficked Workers, "what sets the TVPA apart from its
predecessors is its expansive notion of ‘serious harm,
which includes ‘psychological, financial, or reputational
harm’; its emphasis on the ’circumstances’ of the
trafficked victim to determine the seriousness of the
threatened harm; and its inclusion of an indirect
‘scheme, plan, or pattern’ of coercion as a sufficient
basis for a forced-labor violation.”?? While physical
force and even fraud are easier to prove and more
often seen in cases that move forward to prosecution,
coercion is harder to define but likely more common.?3
The broadness of the definition is a double-edged
sword: in one way, it allows flexibility to investigate
cases, but the ambiguity may actually hamper decisive

law enforcement and prosecution.

“When you think about coercion and
control, it's not just about actual
threats. It's not just about negative,
direct things that the trafficker has
done to this person. It could be the
environment that's set up. It could
include things like isolation....like there
are no other people nearby who speak
their language, they don't have any
family here. That isolation helps to
control their movement and who they
can reach out to for help. We had a
case where every morning [the
trafficker] would wake up and read the
newspaper and say ‘hey, today this
person who is undocumented got
arrested.” This isn't a direct threat to
your client, but if this happens on a
regular basis, your client is going to
start to believe ‘oh, | don’t have
documents, if | call the police | am
going to get arrested...” In terms of
understanding coercion, it's not just
threats, you have to look at the whole
picture of how the trafficker has set up
a situation...

Khan Nguyen,
Asian Pacific Islander Legal Outreach

22 Kim, Kathleen. 2011. The Coercion of Trafficked Workers. 96 lowa Law Review 409; Loyola-LA Legal Studies Paper No. 2010-53. Available at SSRN: http://

ssrn.com/abstract=1710282

2 Ibid


http://ssrn.com/abstract=1710282
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When Just Going Outside Isn‘t Enough
Kevin Kish, Bet Tzedek

Excerpted Transcript from “Civil Remedies for Trafficking Survivors,” presented at PLI on November 4, 2014

This case involved an Indonesian woman, who is in some ways not what | think in popular culture would
be considered a “typical” trafficking victim— one of the lessons of the case is that there isn't really a typical

trafficking victim.

She was quite educated: she had not just high school, but college education in Indonesia. She was
brought by a wealthy family to work in a wealthy suburb of Los Angeles and she was told to work without
pay. Very classic facts: She was told ‘we’re Christian and Buddhist, you're a Muslim, you're a terrorist, you
can't go to mosques, we don't trust you, we have to keep your passport. Also, you're dark skinned and
everybody hates you for that. If you go outside, you are very likely to be raped, you can't trust anybody.
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If the police come, by the way, you're illegal (which she didn't know)- they're going to deport you. You will

be putin prison where you will almost certainly be raped, possibly starved, beaten, and deported.

She wanted out from the beginning. The family wasn't always at home, which is common in domestic
worker trafficking cases. She tried to escape three times: she saw that workers were working across the
street. She ran from the home and asked them to take her to the Indonesian Consulate or Embassy- but
they didn't know where it was and they spoke very little English, and she spoke very little English, and it

was a disaster. She went back to the house.

A couple weeks later, there was a plumber outside working on a neighboring house and she ran to him

and asked to use his cell phone.

She called the only American person she knew— an older woman who didn't understand who it was and
hung up. Finally she got the courage to call from inside the house (because of course she was instructed
not to) and called the same woman who finally understood who it was and connected her to her own
daughter. The daughter said ‘the FBI is going to come and help you- you will recognize them by the FBI
on their jackets. But the FBI sent the Sheriff’'s department, she didn't see FBI on their jackets and she told
them there was no problem. Luckily, one of the Sheriffs deputies realized what was going on, got on the
phone with the American woman who helped facilitate it, and ultimately the client was convinced to leave

the home.

People don't get out very easily. It's not simply a matter of picking up the phone and calling, and this is
something that juries have to understand if you do a civil case, many times they don't get that. She was
less than a mile from a major commercial strip with stores and restaurants, and one thing that we found
with mock juries is that people have a really hard time understanding— if the family is not there, why don't

you walk out? Why don’t you go down the street and ask for help?
So this is all part of creating that narrative about a person, what it's like in her shoes, what she believed,

and what she felt that time.

Kevin Kish is the Director of the Employment Rights Project at Bet Tzedek in Los Angeles
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Trafficking and Forced Labor in Domestic Work:
Using ILO Indicators

The following list of eleven indicators of forced labor?* were developed by the International Labor
Organization (ILO), a division of the United Nations that creates and oversees international labor
rights agreements through a tripartite process that includes workers, employers, and governments.
The presence of one or more of these indicators may signal forced labor. For cases involving

trafficked domestic workers, more than one of these indicators is usually present.

ILO INDICATOR: ABUSE OF VULNERABILITY

The ILO notes that just being in a vulnerable position isn't enough to prove forced labor, but when
an employer uses it against the worker, it becomes an indicator. One of the most common abuses of
vulnerability domestic worker groups and their advocates have reported is the immigration-based
threat. Itis important to note the power of this threat can be felt even if the worker is on a legal work

visa.

An Indonesian worker, Suminarti Sayuti Yusuf, was invited to come and work as a housekeeper
and nanny in the U.S. by employers who were going to arrange her immigration documents.
Once Ms. Yusuf was in the U.S., the employer held her passport in a safe deposit box, told her
that she should keep her Muslim religion a secret because Americans thought Muslims were
terrorists, derided her dark skin color, told her that if she left the house by herself she would
be jailed or deported, and warned that American people she met might try to kill her and

harvest her organs.?®

24 International Labor Organization (nd). ILO Indicators of Forced Labor. Geneva: ILO. Available at: http://www.ilo.org/wecmsp5/groups/public/---ed_norm/---
declaration/documents/publication/wcms_203832.pdf [Accessed 2 January 2015]

25 Yusuf v. Tija, 2010 Cal. App. Unpub. LEXIS 8154, 2010 WL 4012145 (Cal. App. 2d Dist. Oct. 14, 2010)
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ILO INDICATOR: DECEPTION

NDWA members have observed false contracts, switched contracts, and changes in promised job

duties.

“On November 11, 2012, Khobragade executed a fraudulent employment agreement that
made it appear as if Khobragade had entered into an agreement with the Victim that complied
with U.S. labor laws (including, among other things, a wage at the prevailing wage)... the
Victim then obtained a visa on the basis of the fraudulent employment agreement. A few days
later, on November 32, 2012, Khobragade had the Victim execute a second agreement setting
forth the true terms of employment, which provided for the payment of a legally insufficient

wage...the second agreement lacked other legally required protections for the Victim.”

The indictment continues and outlines Khobragade allegedly coached the worker to lie in her
consular interview, illegally withheld the worker’s passport, and required her to work 94 to
109 hours per week.” Further, the indictment alleges that when the worker asked to return to

India, "Khobragade denied her requests.”

The indictment outlined the threats of retaliation the worker faced after escape. "Between June
and August 2013, [Khobragade and a relative] called the Victim’s husband in Delhi, India
multiple times to pressure him to locate and disclose the Victim’s location. From July through
November 2013, Khobragade took steps to intimidate the Victim and the Victim’s family and to
prevent them from initiating any proceedings against Khobragade. These steps included
taking legal action and causing the Victim's family to be contacted by law enforcement,

[Khobragade's relative], and others in India.?®”

26 U.S. v. Devyani Khobragade, 14 CR 008, NYLJ 1202647183769 (SDNY, March 12, 2014)
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ILO INDICATOR: RESTRICTION OF MOVEMENT

In some cases, domestic workers are physically prevented from leaving the house alone. In other
cases, the restriction is more subtle, for example, some workers are allowed to go to church or to the

grocery store but are accompanied or monitored.

A domestic worker was recruited to act as a housecleaner, traveling with her U.S. employers
from Yemen to the U.S. Embassy in Japan based on promises of normal working conditions.
Once in Japan, the worker was completely isolated - she did not speak Japanese nor have any
support in that country. Her employers controlled all of her interactions with the outside world,
monitoring her telephone calls, limiting her contact with others, refusing to allow her to obtain
medical care for severe kidney problems, and forbidding her from leaving the house unless
one of the employers accompanied her. The male employer repeatedly raped her and the
female employer refused to change the worker’s housing situation or intervene when the

worker reported the sexual assaults.?”

ILO INDICATOR: ISOLATION

There is isolation inherent in all domestic work because it occurs in private homes. This isolation is
exacerbated in situations of forced labor and trafficking when the employer cuts off private
communication with the outside world, restricts visitors, or listens in on phone calls. Long-term
isolation can have significant effects on worker mental health that reverberate for years after escape.

Live-in workers are particularly vulnerable.

Ms. Pefa Canal was induced to move from Peru to the U.S. by her employer with the promise
that she would work as a nanny and be paid $600 a month with free, adequate room and
board. Once she arrived in the U.S., Ms. Pefa Canal had to sleep in the room with her
employer’s three children and was expected to work from éam to 9pm, but was paid only
$100 total over the course of the two years she was held by her employer. Her employer
restricted Ms. Pefia Canal’s movement, keeping her away from people who might help her.
She also prohibited Ms. Pefa Canal, a monolingual Spanish speaker, from watching Spanish
language television and listening to the radio and destroyed the radio Pefia Canal used to

listen to Spanish-language news and music.?8

27 Doe v. Howard, 2012 U.S. Dist. LEXIS 125414, 2012 WL 3834867 (E.D. Va. Sept. 4, 2012)

28 Pefia Canal v. de la Rosa Dann, 2010 U.S. Dist. LEXIS 97856, 2010 WL 3491136 (N.D. Cal. Sept. 2, 2010)
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ILO INDICATOR: WITHHOLDING OF WAGES

Wage theft, late payment, or pay well below the minimum wage are all abuses of worker rights and
are serious concerns for domestic workers. They become an indicator of forced labor and trafficking

when the employer withholds wages as a means of coercion.

A Mexican worker, Ms. Hernandez, was convinced by prospective employers to immigrate to
the U.S. and work for them. For the first year after she arrived in the U.S., she worked up to 14.5
hours a day but was not given any payment because her employers claimed that they were

owed reimbursement for the money they spent transporting her to the U.S.??

ILO INDICATOR: PHYSICAL AND SEXUAL VIOLENCE

Domestic workers have reported physical/sexual violence perpetrated by the employer, or family
members of the employer. Similar to situations of domestic violence, the combination of fear, shame,
and privacy of the home were barriers preventing domestic workers to getting help. The Urban
Institute study noted: “Many service providers state that it was rare for individuals to be sexually
abused by their trafficking, but that when sexual abuse did happen, it was often directed toward
domestic workers. In fact, almost all cases containing elements of sexual abuse [in the study]

occurred in private residences/domestic work."30

“[T]he victim, a poor, illiterate, Nigerian widow who spoke little to no English[,] agreed to
come to the United States to look after the [traffickers, a couple] Nnajis' child so that she could
earn money for her own six children, one of whom was ill. Once she arrived, her household
responsibilities grew, as did the number of children in her care. She woke at 4:00 a.m. every
day, attended to all of the household chores, and was the sole caregiver for the Nnajis'
children (They eventually had three.). She did not have a room of her own and slept in the

children's room. [Male employer and head of household] Emmanuel repeatedly sexually

2% Hernandez v. Attisha, 2010 U.S. Dist. LEXIS 20235, 2010 WL 816160 (S.D. Cal. Mar. 4, 2010)

30 Owens, Colleen, and Meredith Dank, et al. 2014. Understanding the Organization, Operation, and Victimization Process of Labor Trafficking in the United
States. New York: Urban Institute and Northeastern University.
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assaulted her. Over the more than eight years that the victim spent working for the Nnajis, she

was not paid, and her family in Nigeria received less than $400 from the Nnajis.3!”

Two domestic workers, Samirah and Enung, were brought to the U.S. from Indonesia and then
were grossly abused by the wife, ostensibly as punishment for their misdeed. Abuses included
being cut on the face and body with a knife and leaving scars, scalded with hot water, beaten
with an umbrella, metal spoon, glass Pyrex and other objects, being forced to eat hot chili
peppers until she vomited, being forced to walk up and down the stairs repeatedly as
punishment for misdeeds, and being forced to bathe several times in a row and work while
wearing wet clothing, and being forced to cut up their clothing and work with their bodies
exposed. The husband reported the workers’ activities such as eating from the garbage to the

wife, who would then punish the women.%?

ILO INDICATOR: INTIMIDATION AND THREATS

Verbal and emotional manipulation and abuse are not uncommon. Employers also threatened family
members in the home country, and used culturally specific forms of coercion that played on the

workers’ sense of obligation, or shame.

“FBI officers provided [the worker] with a recording device, which she used to record her
conversations with [the employer]...The recorded conversations captured [the employer]
warning [the worker] that she would be immediately escorted out of the country by the FBI if
she stopped working for the defendants.”33

After an investigation into the employer’s trafficking started and the worker had escaped from
the home, the male employer flew to the worker’s home country of Ethiopia, tried to speak
with the worker's husband to induce him to stop the worker from testifying, and attempted to

file criminal charges in Ethiopia against the worker.3*

31 United States v. Nnaji, 447 Fed. Appx. 558, 2011 W L 5105786 (5th Cir. 2011)
32 United States v. Sabhnani, 599 F.3d 215 (2d Cir. 2010)
33 Kiwanuka v. Bakilana, 844 F. Supp. 2d 107, 2012 U.S. Dist. LEXIS 23093, 18 Wage & Hour Cas. 2d (BNA) 1506 (D.D.C. 2012)

34 Doe v. Howard, 2012 U.S. Dist. LEXIS 125414, 2012 WL 3834867 (E.D. Va. Sept. 4, 2012)
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ILO INDICATOR: RETENTION OF IDENTITY DOCUMENTS

NDWA members have noted that sometimes employers have tried to justify this act as “safekeeping”
of the worker’s documents. The State Department has issued guidance to diplomat employers that
requires a statement in the workers’ contract that forbids passport holding, and the TVPA

reauthorization in 2013 added additional penalties for document confiscation as form of coercion.®®

A seventeen year-old was recruited to come to the U.S. from India on an A3 visa to work as a
cook and housecleaner for the Counselor of Press, Culture, Information, Education, and
Community Affairs at the Consulate General of India in Manhattan. Immediately after she
arrived in the U.S., her employer seized her passport and visa and then kept them locked in
her own bedroom. The worker was then forced to sleep on the floor of the living room, work

12-16 hours a day, and give her employer daily massages.¢

ILO INDICATOR: DEBT BONDAGE

Workers may have debt from borrowing money to pay off recruitment or travel expenses to get to
the United States, or may already owe a debt at home and are forced to work to repay it.

Furthermore, owing a debt can be a powerful cultural stigma that shed light on why workers stay in

abusive workplaces.

A 19 year-old worker was recruited to migrate from the Philippines to work as a housekeeper
for a family of doctors. When she arrived in the U.S., her employer confiscated her passport and
told her she would have to work off the cost of her plane ticket. She worked from é6am to 10pm,
seven days a week, for 19 years, but was only paid $19,000 for the entire duration of her work.
When she went to the store to shop for personal items, her employer accompanied her and
sent her to the car during check-out. Her employer then claimed to be docking her pay for the

cost of these expenses.?’

35TVPA 2013

3¢ Gurung v. Malhotra, 851 F. Supp. 2d 583, 2012 U.S. Dist. LEXIS 40970 (S.D.N.Y. 2012)

37 U.S. v. Calimlim, 538 F.3d 706, 713 (7th Cir. 2008)
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ILO INDICATOR: ABUSIVE WORKING AND LIVING CONDITIONS

Numerous domestic worker trafficking cases involved the worker being forced to sleep on floors, in

garages or children’s rooms with no privacy, and inability to prepare their own food or access the

family’s food.

Two immigrant live-in domestic workers were prohibited from eating the household food
except for leftovers, and were frequently left without food or money for food, and with the
house fridge chained shut, forcing them to eat from the garbage or beg for food from visitors
to the house.?®

A live-in domestic worker went from 147 pounds to 84 pounds over the 40 months she worked
for an employer, as she was only allowed to eat left-overs, was forbidden from eating rice, and
was paid only one one-time payment of $120, leaving her without money to buy food. She was
also forced to sleep on her employers’ living-room floor, even though they had vacant

bedrooms.??

ILO INDICATOR: EXCESSIVE OVERTIME

As has been noted by the ILO, excessive working hours beyond the typical 40-48 hour work week are
common for live-in workers, who are often asked to “help out” even on their breaks or sleeping time.
This is more than an issue of fairness. Research on working hours has shown that long hours and

fatigue have a negative effect on workers’ mental and physical health, and their safety on the job.%°

After a domestic worker escaped from employers who forced her to labor for 12-16 hours a
day for seven days a week, she became very sick and experienced frequent fainting spells and

stomach pain.4!

38 United States v. Sabhnani, 599 F.3d 215 (2d Cir. 2010)
39 Gurung v. Malhotra, 851 F. Supp. 2d 583, 2012 U.S. Dist. LEXIS 40970 (S.D.N.Y. 2012)

40 Hobden, Claire."Working Time of Live-in Domestic Workers.” International Labor Organization, Domestic Work Policy Brief #7. Available at: http://
www.ilo.org/wemsp5/groups/public/---ed_protect/---protrav/---travail/documents/publication/wcms_230837.pdf [Accessed 9 January 2015]

41 Gurung v. Malhotra, 851 F. Supp. 2d 583, 2012 U.S. Dist. LEXIS 40970 (S.D.N.Y. 2012)
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A Snapshot of Trafficking of Domestic Workers in the U.S.

Elly Kugler, National Domestic Workers Alliance

The recently exposed case of Lucy Mwaka, a domestic worker who was brought to the U.S. by the
Kenyan Embassy’'s Head of Public Affairs, affirms yet again that serious policy changes must be made
to prevent trafficking in the domestic work industry.#? Ms. Mwaka’s case also illustrates problems
specific to domestic workers brought to the U.S. on employer-sponsored visas who experience a
high level of incidents of exploitation and trafficking.** Ms. Mwaka was convinced to come and work
in the U.S. as a live-in worker by her employer, who promised her a fair wage and benefits. She
instead was required to work 16-20 hours a day for far below minimum wage and was denied access
to crucial medical care. After Ms. Mwaka escaped, she was forced to sue her former employer in

order to attempt to receive the wages to which she was entitled.

42 Armando Trull, Kenyan Diplomat Accused of Domestic Slavery In Rockville Home, WAMU 88.5 NEws, June 4, 2014.

43 Pier, Carol. 2001. Hidden in the Home: Abuse of Domestic Workers With Special Visas in the United States, Vol 13(2). New York: Human Rights Watch.
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Ms. Mwaka's case is not unique. There is insufficient research on labor trafficking of domestic
workers, as most U.S. research has been focused on sex trafficking.#* Recent examples of labor
trafficking of domestic workers include a worker who spent 19 years working with no breaks,* a
young domestic worker who was subjected to physical punishment and required to administer
massages to her employer*®, and a group of domestic workers who were forced to clean houses
without pay while held in squalid conditions and threatened with physical violence.*” There are
targeted changes needed to effectively combat abuse of domestic workers brought by foreign
diplomats. The federal government documented 42 incidences of abuses against domestic workers
brought to the U.S. on A-3 and G-5 visas by foreign diplomats, but also concluded “the total number
is likely higher."48

Ms. Mwaka's case also demonstrates the cumulative effects of a devalued and underregulated
industry. Since domestic workers are excluded from the protections enjoyed by most other workers,
the floor for worker treatment has been set very low, allowing worker abuse and exploitation to
continue without sanction by the state. Of live-in domestic workers, 50% reported working long
hours without breaks, 58% were required to work outside of scheduled work hours, 25% were
allowed less than five hours of uninterrupted sleep, and 36% were threatened, insulted, or verbally
abused.*” Domestic work is a continuum, and where domestic work work is devalued, there will be a

high prevalence of the worst sorts of abuses, including trafficking, harassment and assault.

Elly Kugler is the Staff Attorney for the National Domestic Workers Alliance

44 National Institute of Justice, The Prevalence of Labor Trafficking in the United States, NIJ Journal No. 271, (http://www.nij.gov/journals/271/Pages/anti-
human-trafficking-us.aspx); Elzbieta M. Gozdziak & Micah N. Bump, Data and Research on Human Trafficking: Bibliography of Research-Based Literature, Final
report to the National Institute of Justice, NCJ 224392, at 7 (2008)

45 Doe v. Siddig, 810 F. Supp. 2d 127 (2011) (A Sudanese woman was brought to the U.S. by an employer at the Sudanese Embassy in D.C. when she was 14,
and spent the next 19 years working seven days a week without breaks, while being paid only $100 a month).

46 Gurung v. Malhotra, 851 F. Supp. 2d 583 (2012) (A 17 year-old woman was brought to the U.S. on an A-3 visa by an employee of the Consulate General of
India in Manhattan, and was then forced to work 16 hours a day, allowed to eat only the employer's leftovers, threatened by her employers with arrest and
deportation, and required to give her male employer a daily massage).

47U.S. v. Botsvynyuk, Crim. No. 10-159-1 (E.D. Penn. July 6, 2012)

48 U.S. Gov't Accountability Office. July 2008. Human Rights: U.S. Government's Efforts to Address Alleged Abuse of Household Workers by Foreign Diplomats
Could Be Strengthened. GAO-08-892.

4?2 Burnham, Linda, and Nik Theodore. 2012. Home Economics: The Invisible and Unregulated World of Domestic Work. New York: National Domestic Workers
Alliance, Center for Urban Economic Development and University of lllinois at Chicago DataCenter
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= UNITED STATES

The work of nannies, in-home caregivers, housekeepers, and other domestic laborers is
amongst the most undervalued and under-regulated industries in the United States — a
legacy of slavery, Jim Crow, and the undervaluation of “women’s work.” In the
contemporary context, domestic workers (who are almost all immigrant women of color)
routinely face low pay and long hours, and are denied health care and sick leave. Too often
they endure racial/ethnic discrimination, physical and other forms of abuse, and many find

themselves the victims of human trafficking and modern-day slavery.

Aliya Hussain, American Civil Liberties Union®°

50 Hussain, Aliya. 2010. Trouble at Home: Domestic Workers Speak Out Against Exploitation and Abuse.” American Civil Liberties Union Blog. Available at:
https://www.aclu.org/blog/human-rights-womens-rights/trouble-home-domestic-workers-speak-out-against-exploitation-and
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Overview

The passage of the William Wilberforce Trafficking Victims Protection Act (TVPA) in 2000°" marked
the beginning of a renewed government effort to combat human trafficking in the United States. The
TVPA provided a threefold plan for the U.S. government to elevate the protections available to
trafficking survivors, prosecution of traffickers, and prevention of trafficking internationally. Further,
the TVPA prompted states to pursue and implement their own trafficking legislation. The federal law
was reauthorized in 2003, 2005, 2008, and 2013. While the law has historically enjoyed bipartisan
support, the 2013 reauthorization— which was folded into the reauthorization of the Violence Against
Women Act-was delayed, and marked a shift toward partisan controversy.>? At the same time, an
increasing number of labor rights and migrant rights groups have joined the call to end trafficking
and expand the reach and coverage of US laws to immigrant and migrant workers— rejecting the

confinement of trafficking as only a sex-related crime with only a criminal justice solution.

On 2002, President George W. Bush established the President’s Interagency Task Force (PITF) to
Monitor and Combat Trafficking in Persons®3, a requirement of the TVPA of 2000.°* The Secretary of
State was designated as the chair, and the PITF also included the Attorney General, the Secretary of
Labor, the Secretary of Health and Human Services, the Director of Central Intelligence Agency,
among a few other agencies. In the current iteration of the Task Force, more agency members have
joined— including the Department of the Interior, Department of Defense, and the Equal

Employment Opportunity Commission.

In 2013, the Obama Administration released a five year strategic action plan to address the needs of
victims of human trafficking in the United States.>® The Strategic Action Plan had commitments from
most federal agencies and the process was chaired jointly by Health and Human Services (HHS), the
Department of Justice Office for Victims of Crime (OVC), and the Department of Homeland Security
(DHS).

STPL. 106-386

52 Serwer, Adam. 20 March 2012. “Republicans Are Block the Violence Against Women Act.” Mother Jones. Available at: http://www.motherjones.com/politics/
2012/03/republicans-violence-against-women-act [Accessed 2 January 2015].

53 United States Department of State 14 February 2002. President’s Interagency Task Force to Monitor and Combat Trafficking in Persons. Available at: http://
2001-2009.state.gov/r/pa/prs/ps/2002/8031.htm [Accessed 2 January 2015].

54 22 U.S. Code § 7103 - Interagency Task Force to Monitor and Combat Trafficking

55 Federal Strategic Action Plan on Services for Victims of Human Trafficking in the United States 2013-2017.2014.
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Most federal agencies are now involved in the PITF, and have made commitments to improving their
response to trafficking the Strategic Action Plan. Further, in November 20, 2014, the Department of
Labor announced the launch of a new “Interagency Working Group for the Consistent Enforcement
of Federal Labor, Employment and Immigration Laws,” which includes the Department Homeland
Security and Department of Justice, among others. This working group will analyze what conditions
make it difficult for immigrant and temporary migrant workers to speak out about mistreatment on

the job, with an eye toward addressing those barriers.

Overall, the Administration has made notable progress

toward the goal of ensuring that all victims—regardless

of age, gender, nationality, and type of trafficking—are “To evaluate these policies [to
prevent human trafficking] we need
to be clear about what exactly is the
problem that they are attempting to

assisted. However, after basic government

accountability is met, bolder steps to address and

prevent trafficking of domestic workers must be taken. prevent. Extreme exploitation is a
And where agency changes are not sufficient, structural problem, not a problem of
advocates and workers are pursuing trafficking-related human nature. Unless we deal with

the ‘root causes’, which | locate in

legislation, such as the regulation of foreign labor ) ) o .
inequality, then it will continue.”

recruitment, data collection, and expansion of relief
options for survivors. In addition, legislation that may Bridget Anderson

not seem to be trafficking related (for example, state Centre on Migration, Policy and Society
level domestic worker bills of rights), further the goal of {eonFns)et e University off Ciore

addressing structural vulnerabilities.
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COORDINATED AGENCY EFFORTS

1. Government agencies affiliated with the President’s Interagency Task Force on Human
Trafficking (PITF) should collaborate with worker centers and community-based
organizations to develop anti-trafficking materials and policies aimed at prevention and
response to trafficking for labor.

2. The new “Interagency Working Group for the Consistent Enforcement of Federal Labor,
Employment and Immigration Laws” (established as part of the President’s Executive Order
on November 20, 2014) should include the Department of State in order to ensure that
domestic workers on temporary visas are not left out of collaborative efforts to address low
wage immigrant worker exploitation.

3. The Interagency Working Group should recommend that the Department of Homeland
Security strengthen USCIS programs to ensure immigrant workers who are undocumented
or who have temporary visas and may fall out of status during a dispute with an employer,
contractor, or recruiting agent can maintain legal status and work authorization through
deferred action, parole in place, or other appropriate measures.

4. In exploitation and trafficking cases where the workers are immigrants (with or without
authorization), ICE should not be the primary federal investigating agency because of the
inherent conflict of interest between detaining and removing unauthorized immigrants and
serving immigrant victims of crime.

Overview

In addition to individual agency plans and programs to address trafficking, there are a few spaces
where agencies in the Administration work together. These spaces present important opportunities
to leverage their unique resources into more focused efforts— like strategic planning for victim
services, immigration relief for survivors. It also presents the opportunity to re-evaluate the role of
different agencies and how these roles might be shifted to be more responsive to what's needed on

the ground.

44



Recommendations

All agencies should work with survivor and worker groups to improve and develop
outreach materials.

The 2008 reauthorization of the TVPA included a mandate for the Department of State to produce
and distribute a "know your rights” pamphlet for temporary workers and students coming to the
United States.>® This pampbhlet, colloquially known as the “"Wilberforce Pamphlet” after the full name
of the legislation, is now required reading for consular interviews. The Wilberforce Pamphlet itself
developed in collaboration with service providers and advocates of trafficked and exploited workers,
and includes not only rights under the trafficking legislation, but also general labor rights in the
United States, and who to call for help— in particular, the hotline number for the National Human
Trafficking Resource Center, who point to the pamphlet as one of the primary ways that callers have

found them— which points to how important this document may be in providing a lifeline to workers.

The pamphlet is supposed to be given to migrant workers at consular interviews before they depart—
though anecdotally advocates say the survivors they've identified may not always receive it, or it may
be confiscated by the employer or recruiter after the meeting, underscoring the importance of more

in-depth pre-departure interviews without the presence of the employer.

As with any outreach tool, the pamphlet can be refined and improved to continue meeting evolving
demands. NDWA members who had seen the translated pamphlet firsthand noted that the
translation was far above the average literacy level of the migrants they worked with, so there is
reason to believe that the pamphlets—while important tools to share information—should be
reviewed with worker and survivor groups who can offer suggestions on translation and visuals that
may help clarify the messages. Worker rights groups should be represented in the materials as
another source of assistance and information. Additionally, videos, both for consular waiting rooms
(and for airplanes, as suggested by the Urban Institute report)®’ should include the voices and
experiences of actual domestic workers who can make the materials more relevant to the average

worker. The video, which is available to watch on YouTube,*® is currently just a narration of the

56 PL 110-457, Section 202

57 Owens, Colleen, and Meredith Dank, et al. 2014. Understanding the Organization, Operation, and Victimization Process of Labor Trafficking in the United
States. New York: Urban Institute and Northeastern University.

58 U.S. Department of State. 2014. “Know Your Rights Video” [Available at https://www.youtube.com/watch?v=Ji-f3dkeOlE&feature=youtu.be] Accessed 21
January 2015.
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pamphlet. The National Survivors Network has already spoken out about the need to consult with
survivors to create videos that would appeal to migrants and share information in a more compelling

way.>’

The Wilberforce Pamphlet is an example of the success of government-NGO collaboration. To build
on this success, agencies should work with survivor groups and worker rights groups, especially
those who have members from the most common origin countries of migrant workers to the US, to
develop informational materials, videos, posters, and public service announcements about domestic

worker trafficking that all stakeholders can use as part of public outreach and worker organizing.

One of several potential structures to facilitate this collaboration is a “survivor advisory caucus,” for
which a bipartisan bill is expected in January 2015 in both the Senate and the House, thanks to the
advocacy of the National Survivors Network, ATEST, and several allies. The caucus would aim to be
representative of different types of trafficking and different types of survivors, and could review and

consult on policy and program efforts of federal agencies.

The Department of State should join the discussion on immigration enforcement and
worker rights.

The new “Interagency Working Group for the Consistent Enforcement of Federal Labor, Employment
and Immigration Laws” currently includes representatives from the Department of Homeland
Security, Department of Labor, Department of Justice, Equal Employment Opportunity Commission,
and National Labor Relations Board. Its mission is to “promote effective enforcement of federal labor,
employment, and immigration laws... [and] to identify policies and procedures that promote the
consistent enforcement of those laws and protect all workers in the U.S."¢? Agencies in the Working
Group will meet with stakeholders, including labor rights organizations, to strategize about how to
ensure that immigrant workers can speak out about exploitation without fear of immigration

consequences.

The Department of State is not currently included in the group, but should be involved since many
workers on temporary visas are under their purview— including A-3, G-5, B-1, and J-1 workers— in

other words, most visa-holding domestic workers. Although the J-1 program is not considered a

59 Personal conversation with Stephanie Richard, CAST

0 United States Department of Labor. November 20 2014. Fact Sheet: Establishment of Interagency Working Group for the Consistent Enforcement of Federal
Labor, Employment and Immigration Laws. Available at: http://www.dol.gov/dol/fact-sheet/immigration/interagency-working-group.htm [accessed 1 January
2015]
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work program by the government, there is no doubt that au pairs who enter the U.S. on that visa are
engaged in work. J-1 au-pairs are required to provide 45 hours per week of childcare - ostensibly in
exchange for a cultural experience—but the primary component of the program is work,®" and thus
should be covered by this working group. Domestic workers are just as vulnerable to workplace

threats regarding immigration status as other workers.

The learning and decisions of the working group should be shared as widely as possible, including
with state and local law enforcement agents who often lack clarity about the roles of varying
stakeholders when it comes to human trafficking and exploitation of immigrant workers. The public-
facing materials of these agencies should be consistent and prominently featured on their websites

and materials.

USCIS programs should ensure immigrant workers who are undocumented or who have
temporary visas and may fall out of status during a dispute with an employer, contractor, or

recruiting agent can maintain legal status and work authorization.

One of the mandates of the new DOL-led interagency working group is to “strengthen processes for
staying the removal of, and providing temporary work authorization for, undocumented workers
asserting workplace claims and for cases in which a workplace investigation or proceeding is
ongoing.”®? "The new Interagency Working Group should recommend that the Department of
Homeland Security strengthen USCIS programs to ensure immigrant workers who are
undocumented (or who have temporary visas and fall out of status) can maintain legal status and
work authorization throughout the entirety of a dispute with an employer, contractor, or recruiting
agent."Protections could include deferred action, parole in place, or other appropriate measures.
This is critical to ensuring undocumented workers and guest workers on temporary visas can report

violations of labor, employment, and civil rights laws that protect standards for all workers.

Victims could go directly to USCIS for relief if they qualified, rather than relying on ICE to intervene
on their behalf. This kind of program could help workers come forward and seek assistance, and

pursue justice for abuse on the job without fear of deportation.

61 United States Government Accountability Office. “Inappropriate Uses of the Education and Cultural Exchange Visas.” February 1990.

2 United States Department of Labor. 20 November 2014. Fact Sheet: Establishment of Interagency Working Group for the Consistent Enforcement of Federal
Labor, Employment and Immigration Laws. Available at: http://www.dol.gov/dol/fact-sheet/immigration/interagency-working-group.htm [accessed 1 January
2015]
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ICE should not be the primary federal investigating agency for case involving immigrant

workers.

Immigrant victims are eligible for relief in the form of T and U visas, special non-immigrant status
visas set aside for victims of serious crimes. However the agency tasked with screening and assisting
immigrant victims is the same agency tasked with detention and removal of unauthorized
immigrants. This dual mandate has complicated immigrant crime victims' relationships with those in

charge of protecting them.

ICE should continue improving victim-centered work when they encounter potential survivors of
trafficking, and continue to add to the the federal government's efforts through the Blue Campaign.
However, in order to create an environment where immigrant and undocumented workers feel
comfortable cooperating with law enforcement, new referrals for investigation and certification of
cases involving immigrant workers should go to other agencies with this authority whenever feasible.

The Interagency Working Group could explore how to put this into practice.
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DEPARTMENT OF HOMELAND SECURITY

1. Department of Homeland Security (DHS) should end partnerships with local and state law
enforcement as these partnerships increase fear of police in low-income worker
communities and prevent trafficked workers from seeking help.

2. DHS should train and mandate its agents to request continued presence for suspected
victims of human trafficking.

3. DHS should continue to improve screening procedures so that suspected victims are not
arrested, detained, or deported.

4. DHS's United States Citizenship and Immigration Services (USCIS) U and T visa adjudicators
should receive additional and specialized training on victims of labor trafficking and
workplace-based crime.

Overview

It is common for exploitative employers and traffickers of domestic workers to use threats based on a
worker’s immigration status as a means of control, even when the worker has a work visa.®?
Employers are able to threaten workers with deportation by immigration enforcement and with
arrest by law enforcement in the same breath because DHS policy has led to an intertwining of these
two distinct systems.®* As long as law enforcement agencies are collaborating with immigration
enforcement, those law enforcement agencies will continue to be ineffective partners in the fight
against labor trafficking— especially with undocumented workers, who are highly vulnerable to being
trafficked.®®

63 For examples of cases where employers used deportation or the worker’s immigration status as a means of controlling the worker and keeping the worker in
a situation of severe labor exploitation, see United States v. Dann, 652 F.3d 1160 (9th Cir. 2011); Carazani v. Zegarra, 972 F. Supp. 2d 1,2013 U.S. Dist. LEXIS
93752,2013 WL 5303492 (D.D.C. 2013); Kiwanuka v. Bakilana, 844 F. Supp. 2d 107,2012 U.S. Dist. LEXIS 23093, 18 Wage & Hour Cas. 2d (BNA) 1506 (D.D.C.
2012); Yusuf v. Tija, 2010 Cal. App. Unpub. LEXIS 8154, 2010 WL 4012145 (Cal. App. 2d Dist. Oct. 14, 2010); Doe v. Howard, 2012 U.S. Dist. LEXIS 125414,
2012 WL 3834867 (E.D. Va. Sept. 4, 2012); Doe v. Siddig, 810 F. Supp. 2d 127,2011 U.S. Dist. LEXIS 104227 (D.D.C. 2011); Hernandez v. Attisha, 2010 U.S. Dist.
LEXIS 20235, 2010 WL 816160 (S.D. Cal. Mar. 4, 2010); Gurung v. Malhotra, 851 F. Supp. 2d 583, 2012 U.S. Dist. LEXIS 40970 (S.D.N.Y. 2012).

4 See Sweeney, Maureen A. 2014. Criminal Law: Shadow Immigration Enforcement and its Constitutional Dangers, 104 J. Crim. L. & Criminology, 227.

5 Immigration status was found to be a direct predictor of workers’ vulnerability to labor trafficking in a Department of Justice-funded study. Dr. Sheldon X.
Zhang, “Looking for a Hidden Population: Trafficking of Migrant Laborers in San Diego County” (Nov. 2012), available at https://www.ncjrs.gov/pdffiles1/nij/
grants/240223.pdf (Out of a sample representative of the undocumented Spanish-speaking population of San Diego County, CA, 58% had experienced at
least one type of trafficking violation or abusive practice on the job; and a full 31% had experienced an incident that met the TVPA definition of trafficking,
Trafficking violations and abusive labor practices were “not isolated incidents, but common and frequent occurrences.” (80) Workers’ immigration states was
found to be most directly determinative of their risk for trafficking and labor exploitation abuses. “The victims’ legal status appears to be the most important
factor in determining their likelihood of victimization, as few other variables seem to explain much of their experience..” (18)
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In a recent study of domestic workers, “85 percent of undocumented immigrants who encountered
problems with their working conditions in the prior 12 months did not complain because they feared
their immigration status would be used against them.”®® Furthermore, having a work visa is not a

guarantee against these threats if the visa is tied to the employer.®’

In places like Georgia, service providers for domestic violence survivors have reported a fear of
assisting or driving undocumented victims because they may be held responsible for their
immigration status.®® In Maryland, workers have said they were afraid of calling police to report
assault because they or a family member did not have legal status.®” One the other side, the cost
burden of shifting immigration enforcement to the local entities has prompted police to join the

efforts to roll back the agreements.”?

Across the country, residents and police have banded together, using legislation, ordinances,
executive orders, and law enforcement policies to significantly narrow or undo these agreements in
order to rebuild confidence of immigrants to report crime and work with the police. In January 2014,
the California State TRUST Act went into effect. At least 19 counties and cities—including places like
Philadelphia, Seattle, New Orleans, Miami, DC, and Boston have made changes in their rules that
affirm the contribution of immigrant communities and the importance of confidence in police to

overall community safety.

66 Burnham, Linda, and Nik Theodore. 2012. Home Economics: The Invisible and Unregulated World of Domestic Work. New York: National Domestic Workers
Alliance, Center for Urban Economic Development and University of Illinois at Chicago DataCenter

67 International Labor Recruitment Working Group. 2013.The American Dream Up for Sale: A Blueprint for Ending International Labor Recruitment Abuse.
Available at: http://fairlaborrecruitment.files.wordpress.com/2013/01/final-e-version-ilrwg-report.pdf [Accessed 2 January 2015].

68 “\We Belong Together” Report from the Women’s Delegation to Georgia: September 28-29, 2011. We Belong Together, at p.18

6% “Abused and Deported: Immigrant Women Face Double Disgrace” http://newamericamedia.org/2011/03/abused-and-deported-immigrant-women-face-
double-disgrace.php

70 Memo, Thomas S. Winkowski to Secretary of Homeland Security Jeh Johnson re: The Secure Communities, Nov. 20, 2014. Available at http://www.dhs.gov/
sites/default/files/publications/14_1120_memo_secure_communities.pdf (“Governors, mayors, and state and local law enforcement officials around the

country have increasingly refused to cooperate with the program, and many have issued executive orders or signed laws prohibiting such cooperation.”)
Y gly p prog y
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Recommendations

End enforcement partnerships with local and state law enforcement.

DHS-sanctioned partnerships with local/state law enforcement included Agreements of

/1 an umbrella of programs

Cooperation in Communities to Enhance Safety and Security,
which contained 287(g)’?, the National Fugitive Operations Program,”® the Criminal Alien
Program’4 and the Law Enforcement Support Center.”> In addition, DHS's Secure
Communities’® program further forced local law enforcement into collusion with immigration
officials, running arrestee fingerprints sent by law enforcement authorities to the FBI to the
DHS, which then screened for immigration violations and placed holds on detained
immigrants, often when the immigrant had not been charged or convicted of any criminal
activity but was merely being held by law enforcement for activities such as driving without a
license.”” Such collaboration led to the widespread engagement by law enforcement in what
one attorney has called “shadow immigration enforcement”~ leaving trafficked workers with

no safe place to seek help.”®

In November of 2014, President Obama announced the replacement of Secure Communities

with a new program called “Priority Enforcement Program (PEP).”’? The National Immigration

71 See http://www.ice.gov/factsheets/287g [Accessed 1/19/15]

72 Immigration and Nationality Act of 1952 (INA), Pub. L. No. 82-414, § 287, 66 Stat. 163, 233 (codified as amended at 8 U.S.C. § 1357(g) (2012))

73 http://www.ice.gov/fugitive-operations [Accessed 1/19/15]

74 https://www.ice.gov/criminal-alien-program [Accessed 1/19/15]

75 https://www.ice.gov/lesc [Accessed 1/19/15]

76 http://www.ice.gov/secure-communities [Accessed 1/19/15]

77 Migration Policy Institute, Deportation and Discretion: Reviewing the Record and Options for Change, Marc R. Rosenblum and Kristen McCabe (10/2014),
available at http://www.migrationpolicy.org/research/deportation-and-discretion-reviewing-record-and-options-change (In FY 2003-2013, 18% of immigrants

who were removed had only prior immigration violations; another 14% were accused of non-violent crimes, many of which were traffic-related.)

78 Legal scholar Maureen Sweeney described “shadow immigration enforcement” as “when state or local police officers with no immigration enforcement
authority exercise their regular police powers in a distorted way for the purpose of increasing federal immigration enforcement. Shadow enforcement typically
involves the disproportionate targeting of vulnerable "foreign-seeming" populations for hyper-enforcement for reasons wholly independent of suspected
involvement in criminal activity as defined by state or local law. At best, the state officers use the enforcement of laws within their mandate (criminal

or traffic laws) as a pretext for targeting those suspected of having unlawful immigration status, often based on observable ethnic or racial characteristics.”
CRIMINAL LAW: SHADOW IMMIGRATION ENFORCEMENT AND ITS CONSTITUTIONAL DANGERS, 104 J. Crim. L. & Criminology 227 (2014)

79 Memo, Thomas S. Winkowski to Secretary of Homeland Security Jeh Johnson re: The Secure Communities, Nov. 20, 2014. Available at http://www.dhs.gov/
sites/default/files/publications/14_1120_memo_secure_communities.pdf
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Law Center explains that although the PEP program primarily targets immigrants convicted of

certain offenses,

“[Tlhere will be two notable exceptions to this policy. In the first, ICE may
pursue deportation against people who pose a “"demonstrable risk to national
security,” regardless of whether they have been convicted of any crime. And
under the second exception, ICE may pursue enforcement against people who
fit within any of the November 20, 2014, prioritization categories (which
includes all other immigration violations not included in the first two priority

levels) if the state or locality agrees to cooperate with the transfer.8%

The new executive orders related to immigration are important, but do not go far enough to
address immigration-based threats against domestic workers. Secure Communities has been
discontinued, but DHS will continue to access data on immigrants detained in local jails—
although it claims that it will only place holds on immigrants who have been convicted of
certain crimes.?! This means that local law enforcement will still act as the eyes and ears for
USCIS. As Angela Chan, policy director and senior staff attorney at the Asian Law Caucus
points out, “The bones of the program are the same. Under S-Comm, fingerprints are
transmitted to Immigration and Customs Enforcement by local police. Under PEP-Comm, the

same thing will happen.”®

In the absence of comprehensive reform with a pathway to citizenship and work authorization
for all, immigrant workers will continue to face higher levels of risk for trafficking. As long as
law enforcement is authorized to assist in the enforcement of immigration regulations,
vulnerable and trafficked workers will not be able to use law enforcement as a resource. As
labor anthropologist Denise Brennan puts it, “Those who do not qualify for immigration relief
know that if they remain in the United States, they likely will live and labor in a kind of labor
purgatory, in the shadow of the law. This liminal zone of abuse and limited rights also lays the
groundwork for more egregious forms of exploitation to thrive—unchecked and

unreported.”83

80 National Immigration Law Center. (2014, November 20). “Frequently Asked Questions: Administrative Immigration Relief 2014-15" Available at: http://
www.nilc.org/adminreliefenforcement.html [Accessed 2 January 2015].

81 Memo, Thomas S. Winkowski to Secretary of Homeland Security Jeh Johnson re: The Secure Communities, Nov. 20, 2014. Available at http://www.dhs.gov/
sites/default/files/publications/14 1120_memo_secure_communities.pdf

82 Colorlines, “Goodbye, Secure Communities. Hello, Priority Enforcement Program.” By Aura Bogado, Nov 21, 2014 (available at http://colorlines.com/
archives/2014/11/goodbye_secure_communities_hello_priority_enforcement_program.html)

83 Brennan, Denise. May 2014. Trafficking, Scandal, and Abuse of Migrant Workers in Argentina and the United States, 653 Annals 107, 119.
52


http://www.nilc.org/adminreliefenforcement.html
http://www.dhs.gov/sites/default/files/publications/14_1120_memo_secure_communities.pdf
http://colorlines.com/archives/2014/11/goodbye_secure_communities_hello_priority_enforcement_program.html

Train and encourage agents to certify T and U visa applications during trafficking

investigations, and to swiftly request continued presence for suspected victims.

A worker may attempt to report her trafficker without any response from law enforcement.8* A
worker may also report the trafficking and cooperate with law enforcement, but still be unable
to obtain continued presence or a visa because of law enforcement’s misconceptions about
what domestic worker trafficking looks like.2> As a result, trafficked workers are often unable
to get the certifications they need to show that they were victims of trafficking-related crimes,

and as a result are unable to stabilize their immigration status.

Continued presence (CP) is not a visa, but a temporary status that is requested by law
enforcement on behalf of someone suspected of being a victim of human trafficking. It is only
valid in one year increments and can be revoked at any time, yet law enforcement officers are
reluctant to apply for it until they can fully prove that a person is a victim. Given the
challenges in identification described in previous sections of this report, defaulting to this

standard yields few requests.

This is antithetical to the purpose of CP, which is to stabilize an unauthorized immigrant victim
so that she can cooperate with law enforcement to pursue an investigation. CP allows victims
to not only live without fear of deportation, but also to access work authorization and
certification that entitles them to public benefits and assistance. In other words, it is the first

step to recovery and self-sufficiency after trafficking.

Law enforcement agents can request CP for individuals they have reason to believe may be
victims of trafficking, but the Urban Institute study adds more confirmation to what many
advocates have already known: CP is rare. The Urban Institute report recommends
independent auditing of continued presence requests and reasons for denial so that

enforcement agencies are more accountable.

84 See, eg, Farrell, Amy and Rebecca Pfeffer. May 2014. Policing Human Trafficking: Cultural Blinders and Organizational Barriers, 653 Annals 46, 47-48
"Previous research suggests that local police and sheriffs are woefully unaware of human trafficking and commonly lack the training necessary to investigate
these crimes... We find that the culture of local police agencies and the perceptions held by police officials about human trafficking prevent the police from
seeing a broad range of human trafficking cases.”

85 See, eg, Farrell, Amy and Rebecca Pfeffer. May 2014. Policing Human Trafficking: Cultural Blinders and Organizational Barriers, 653 Annals 46, 47-48.
“Interviews with police and prosecutors illuminated a number of areas of uncertainty in the enforcement of human trafficking laws, including confusion about
how to define specific elements of the crime such as coercion and the necessity of proving movement of the victim. Interviewees struggled to determine
whether victims consented to acts freely or whether consent was obtained through force. The distinction between exploitive labor practices and human
trafficking was particularly unclear” Id at 50.

86 Owens, Colleen, and Meredith Dank, et al. 2014. Understanding the Organization, Operation, and Victimization Process of Labor Trafficking in the United
States. New York: Urban Institute and Northeastern University.
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The new interagency working group led by DHS and DOL described in previous sections can
also develop a more proactive approach to protect immigrant workers who complain about

labor abuses, and DHS agents should be instructed to fully utilize CP and visa certifications.

DHS should continue to improve screening procedures so that survivors are not arrested, detained,

or deported.

DHS has designed the Blue Campaign to promote awareness and action on human trafficking by
offering training, informative pamphlets, and other resources that provide insight on the legal
procedure and can facilitate a “victim-centered approach”. Though DHS has taken steps to prevent
survivors of trafficking from deportation, without a significant overhaul, victims will continue to be

detained and at risk of deportation - and their traffickers will not be stopped.

lIn 2010, Human Rights Watch reported to the Office to Monitor and Combat Trafficking in Persons
that there were significant incidents of victims being wrongfully detained,?” including the following

example:

Florence N. was detained by immigration authorities in July 2006 when she was 16 years old.
She had been trafficked from Mexico into the U.S. in 2005 by two men who were brothers and
a woman after agreeing to take another woman's place on a trip to the US that was supposed
to lead to a job as a waitress. She was held in the US for a year as a domestic worker before
someone called the police and they began an investigation into the captors for abduction,
domestic violence, and sexual violence. Florence N. was held in ICE custody for a year, first in a
shelter and then, after giving birth to the child of one of her captors, in a group home in
Arizona specifically for mothers. She was released on her own recognizance in April 2007 and

has recently been approved for a T-visa.

In its evaluation of U.S. efforts for the 2012 TIP report,®8 the Freedom Network wrote:

Human trafficking survivors continue to face detention and removal under current DHS

policies. Trafficked persons are likely to be swept up in immigration raids as a result of

87 http://www.hrw.org/news/2010/04/19/us-victims-trafficking-held-ice-detention

88 Freedom Network. 12 February 2012. “RE: Request for Information for the 2012 Trafficking in Persons Report.” Available at: http://freedomnetworkusa.org/
wp-content/uploads/2012/06/TIP-Report-Comments-Edits-Compilation-FINAL.pdf
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trafficking and are more likely to be subject to immigration detention. Contractors operating
ICE detention facilities have very little understanding about this complex issue. Despite a 2011
ICE memo encouraging the exercise of prosecutorial discretion for crime victims, including
victims of human trafficking, ICE fails to proactively screen individuals for human trafficking,
and the trauma of detention may prevent a trafficked person from disclosing the victimization.
ICE often relies on NGOs to identify victims of human trafficking; but many individuals arrested
in ICE raids are deported quickly, before receiving the opportunity to consult with an NGO.
Further, many individuals in detention have no access to pro bono counsel or other NGO

services.

[Slurvivors of human trafficking are often detained by DHS even after they have been
identified as survivors of human trafficking. DHS has refused requests from Freedom Network
members to remove detainers on identified survivors of human trafficking in criminal custody.
DHS often detains trafficking survivors until their T visas are approved. When DHS does agree
to release survivors, it often takes several weeks to respond to a request for release, during

which survivors lack critical services and are further traumatized.

But ultimately, the U.S. detention system needs an overhaul. There are humane alternatives to
immigration enforcement that do not involve jail, such as community monitoring. The staggering
growth of the for-profit detention system in the US has troubling implications,®? and the conditions in
facilities and have been well-documented by the Women'’s Refugee Commission—which found that

detention facilities are wholly unfit for women and families.”®

The DHS's United States Citizenship and Immigration Services (USCIS) U and T visa
adjudicators should receive additional and specialized training on victims of labor
trafficking and workplace-based crime.

USCIS adjudicators decide on T and U visa applications for victims of crime and trafficking in the U.S.
Adjudicators have received substantial training on certain U visa qualifying crimes— particularly
domestic violence. However, when it comes to crimes that happen in the workplace, including
trafficking for labor, adjudicators need more training on what to look for and how to interpret abuse..

Domestic workers exploited and trafficked in the workplace can be subjected to physical, sexual,

87 Detention Watch Network. The Influence of the Private Prison Industry in Immigration Detention. Available at: http://www.detentionwatchnetwork.org/
privateprisons

90 Women'’s Refugee Commission. Locking Up Family Values, Again: The Detention of Immigrant Families (2014), and Migrant Women and Children at Risk In
Custody in Arizona (2010).
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psychological, and economic abuse. This abuse can cause serious effects including physical injuries,
psychological injuries like depression and Post-Traumatic Stress Disorder, and even harm to

interpersonal relationships (social harm).

Advocates complain that while USCIS adjudicators have been hired, they don't yet have consistent

knowledge about how trafficking for labor manifests.
The Freedom Network writes in its comments for the 2014 TIP Report?':

USCIS must fully train all adjudicators at the Vermont Service Center on human trafficking.
After the initiative to increase capacity at VSC, adjudicators of T visas are issuing inconsistent
requests for evidence that reveal some new adjudicators’ fundamental misunderstanding of
trafficking law and USCIS regulations. Thorough training is necessary to avoid causing
survivors unnecessary distress and delay during immigration application processing.
Additionally, officers adjudicating all applications for status through the Vermont Service
Center should be trained on the dynamics of trafficking, as victims of trafficking may apply for

other forms of relief.

In a letter to USCIS, the National Employment Law Project and a group of advocates wrote??:

USCIS has applied an inconsistent and higher standard for a showing of “substantial physical
or mental abuse” for victims of workplace crime than for victims of more commonly filed U visa
crimes, including domestic violence. In these cases, adjudicators have (1) denied cases on the
basis that harm suffered by the victim was not permanent; and (2) concluded that symptoms of
harm that ordinarily lead to a finding of substantial abuse in domestic violence cases were not
sufficient in cases involving workplace crime... In the domestic violence context, USCIS has
received training on how mental and emotional harm reveals the profound impact of sexual
assault and domestic abuse on those who experience them. Many survivors of domestic
violence and sexual assault, for instance, say that overcoming psychological harm is much
harder than recovering from abrasions and broken bones. We suggest that there is no
rationale for finding such harm insufficient for other kinds of crimes. USCIS should apply a

consistent analysis of harm to victims of workplace-based crime

?1 Freedom Network. 2014. Addressing Human Trafficking in the United States: FN Comments for the Trafficking in Persons Report. Available at: http://
freedomnetworkusa.org/addressing-human-trafficking-in-the-united-states-fn-comments-for-the-trafficking-in-persons-report/

92 National Employment Law Project. 6 May 2014. “U Visas Based on Crimes in the Workplace: USCIS Substantial Abuse Interpretations..”(Letter to USCIS).
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USCIS needs more training and education on the context of workplace-based crimes. USCIS
adjudications indicate confusion and misunderstanding of the context and elements of
qualifying criminal activities commonly found in the workplace setting. In particular, USCIS
adjudicators (1) seem confused about the ways broader labor violations contribute to
qualifying abuse suffered by victims of workplace-based crime; (2) disregard or inadequately
consider aggravation of prior injury to applicants; and (3) impose unreasonable and
inconsistent standards of proof to show a nexus between the qualifying criminal activity and

the abuse suffered by victims.

In order to ensure that victims who apply for relief in the form of U visas and T visas receive fair
consideration, USCIS should ensure that adjudicators receive additional specialized training on

workplace crimes and trafficking for labor— perhaps in collaboration with advocates who can

illustrate the problems faced by immigrant victims in the workplace.

Organizers and Survivors Envision
the End of Human Trafficking
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Overcoming Threats of
Immigration Related Retaliation
to Combat Forced Labor

Jennifer J. Rosenbaum

For migrant domestic workers and workers in
other sectors—both those who come on
guestworker visas and those who are
undocumented-vulnerabilities related to
immigration status are often the biggest hurdle to

responding to conditions of workplace

exploitation including labor trafficking. Ina 2009
survey presented in Congressional testimony, the
National Guestworker Alliance found that 100% of workers surveyed had faced a serious workplace violation
and fear of immigration-related retaliation was the number one reason they did not come forward to report

those violations of workplace standards.

Workers who act collectively to improve workplace conditions often face termination and threats of
deportation. Guestworkers also face blacklisting from future jobs with the same or other employers. Some
employers of guestworkers even engage in “private deportations” where they physically take workers to the

bus station or airport and force them to return home without any other choice.

As this report shows, despite these vulnerabilities, workers' resistance to forced labor and severe workplace
exploitation is growing. Domestic workers and guestworkers in many sectors are joining with the U.S. workers
who work alongside them to collectively organize to build workplace power and develop new forms of
bargaining. And through their bold action, visionary leadership, and transformative organizing, survivors of
labor trafficking are defining a new transnational policy agenda to raise working conditions and promote family

unity in their home countries and the countries where they migrate to work.

Jamaican H-2B guestworker Shellion Parris was over $2,000 in debt when her cleaning subcontractor employer
threatened her and other workers with retaliation—threatening deportation by the county sheriff's department
and the Immigration and Customs Enforcement Agency—to keep them working under conditions of forced
labor.  But she and other guestworkers still went on strike demanding accountability from the luxury

condominiums using the agency.

Chinese student Chen Wen and other student-workers on J-1 ‘cultural exchange’ visas were subjected to
captive audience meetings and threats of long-term immigration consequences by both U.S.-based and home
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country recruiters who flew to the U.S. to threaten the student-workers. But she still joined with students from
Ukraine, Turkey, Mongolia, and other countries in a sit down strike and national campaign. This campaign
exposed egregious wage and hour and health and safety violations while the students joining with labor allies
to demand the Hershey Company stop exploiting cultural exchange students and return its warehouse work to

living wage jobs for local workers.

And Aby Raju and other H-2B workers from India continued to organize their co-workers even after Mississippi-
based shipyard Signal International attempted to repress workplace organizing following “guidance” from
Immigration and Customs Enforcement: “Don't give them any advance notice. Take them all out of the line on
the way to work; get their personal belongings; get them in a van, and get their tickets, and get them to the

airport, and send them back to India.”

Stronger protections from immigration related retaliation are needed at the legislative and administrative level

so that more workers can follow in the footsteps so many brave domestic workers and of Shellion, Chen Wen,
and Aby.

First introduced in 2010 as a stand alone bill and included as part of the Senate bipartisan immigration reform
bill (S.744), the POWER Act ("Protect Our Workers from Exploitation and Retaliation”) offers critical immigration
related protections to workers who suffer retaliation when they exercise their civil and labor rights.
Championed by Senator Robert Menendez and House of Representatives Member Judy Chu, this legislation
would help domestic workers and all workers—both undocumented and guestworkers whose visa is tied to

their employer— to organize in response to workplace abuse without fear of retaliation.

Also as part of President Obama’s November 2014 Executive Action on Immigration, he established a new
interagency working group for the enforcement of federal labor, employment, and immigration laws with the
mandate to “strengthen processes for staying the removal of, and providing temporary work authorization for,
undocumented workers asserting workplace claims and for cases in which a workplace investigation or

proceeding is ongoing.”

Protections from immigration related retaliation are a critical step in preventing labor trafficking. They will
ensure that employers cannot threaten workers ability to remain in the country and provide for their families
while they come forward to combat workplace exploitation. And with protections, we can continue to build
strong labor and people’s movements grounded in the experience, leadership, and vision of survivors of

human trafficking.

Jennifer J. Rosenbaum is the Legal and Policy Director for the

New Orleans Workers' Center for Racial Justice, and the National Guestworker Alliance
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DEPARTMENT OF STATE

1. Department of State (DOS) should improve and fully implement effective pre-departure
and post-arrival programs for domestic workers and their employers, and include
domestic worker groups.

2. DOS should establish annual in-person monitoring and exit interviews, and include
domestic worker groups.

3. DOS should carefully monitor applications to ensure foreign missions are not
misclassifying domestic workers under A-2 visas.

4. DOS should ensure meaningful consequences for diplomats and international officials
and agencies who defraud or abuse domestic workers, including requesting waivers of
immunity and suspending countries and agencies from the ability to bring more workers.

6. DOS should revise the B-1 and J-1 au pair programs to ensure that domestic workers
employed in these programs receive similar protections—including the right to contracts
and prevailing wages, and stays of removal if the worker pursues a criminal or civil case
against an abusive employer.

Overview

DOS oversees the visa programs for domestic workers, including A-3, G-5, B-1, and J-1 au pairs. They
also lead the President’s Interagency Task Force on trafficking, the body that coordinates government
agency work on human trafficking. Further, they manage the international anti-trafficking programs
of the United States, interact with home country embassies of migrant domestic workers, and
evaluate countries in the annual Trafficking in Persons (TIP) Report. As such, they are a primary source
of support and protection for visa-holding domestic workers at risk and recovering from human
trafficking, as well as a primary leader in creating bilateral or multilateral agreements with sending

countries of domestic workers.

The Department of State can prevent trafficking of domestic workers by partnering with immigrant
community based organizations and worker centers to improve pre-departure and post-arrival
programs for domestic workers. As part of the Trafficking Victims Protection Act, domestic workers

on A-3 and G-5 visas were granted basic protections mandated to the Department of State. However
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incidences of abuse are still far too high, pointing to the need to continue refining prevention
strategies. Domestic workers on A-2, B-1, and J-1 au pair visas were not fully included in these

protective mandates.

Recommendations

Partner with Worker/Survivor Groups to Improve Pre-Departure Education.

There is strong evidence that embassies and consulates are important places to intervene to prevent
trafficking. According to the Urban Institute study, “during the recruitment process, some victims
came into contact with authority figures such as staff member of a US embassy or consulate during
the visa application process. Recruiters and traffickers often trained the victims about the interview
process with embassy or consulate staff.””3 Most workers researchers interviewed did not receive
worker rights information at the embassy and many were interviewed in front of the employer or
recruiter, which kept workers from reporting things like illegal fees, false documents, and other

precipitators of abusive employment.

In order to create more effective pre-departure and post-arrival education programs, DOS should
consult with worker/survivor groups (in addition to service/advocacy organizations) before and
during development of anti-trafficking activities including consular staff training, pamphlets, consular
office videos, and orientations. This partnership approach has been effective in the past (for example,
in the development of the Wilberforce Pamphlet), and could be broadened to include more

activities.

A video that can be played in the waiting rooms of consulates should include survivor voices and

reflects the wide range of abuse and intimidation, including retaliation for reporting such abuse.

Rather than waiting until the review stage, an ongoing partnership that survivors can take part in from
the beginning, before materials are developed, would help ensure that materials and orientations
are effective on the ground. It would also ensure that translations are appropriate for the literacy
level of the average migrant, and include graphics and pictures as recommended by the Urban

Institute study.”

93 Owens, Colleen, and Meredith Dank, et al. 2014. Understanding the Organization, Operation, and Victimization Process of Labor Trafficking in the United
States. New York: Urban Institute and Northeastern University.

% ibid
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Improve Post-Arrival Orientation Sessions.

One important development for foreign domestic workers on the G-5 visas has been the orientation
program conducted jointly by the World Bank and IMF, which was prompted by organizers and
advocates who documented a history of abuse on this visa dating back to at least the mid- 1990's.7°
In 2013, DOS began conducting similar briefings for newly arrived domestic workers on A-3 visas.
Both orientation programs are important opportunities for workers to learn about their rights in the
United States, but they cannot replace ongoing relationships and connections to non-governmental
organizations. One NDWA member organization was invited to observe a World Bank briefing in
2011, and noted that workers were seated next to their employers. While the intention was to create
an environment in which both worker and employer are receiving the same information, the inherent
power dynamic has a silencing effect. The DOS-operated orientation addressed that concern by
conducting separate briefings for workers and employers, a positive improvement. In addition, both
the World Bank/IMF and the DOS should ensure language access so that the employer is not in a
position to interpret for the worker, childcare so that the children are not a distraction for either the
employer or the worker to participate in briefings, and overall, in-person representation by worker
groups and service providers to ensure that workers are aware of resources outside government
hotlines. Further, the orientations are intended to happen in the first few months when the worker
arrives. This is a critical time to reach workers, but many of the worker exploitation and trafficking
cases that NDWA members have noted do not start as abusive as they end up, underscoring the

importance of ongoing monitoring.

Establish annual in-person monitoring and exit interviews, and include domestic worker

groups.

The Urban Institute study noted several gaps and failures in the process of consular interviews
overseas, including the seizure of informational pamphlets, and the presence of the recruiter or
employer in the interview itself. These failures underscore the importance of the U.S. government
taking a proactive approach after the domestic worker arrives to ensure that information about rights
is actually getting through. Over the past year, the Department of State has indicated interest in

beginning in-person meetings to check on the conditions of domestic workers on A-3/G-5 visas to

9> Break the Chain Campaign. (2012). Historical Overview: 1995-2011. Washington, DC: Institute for Policy Studies. Available at: http://
traffickingandlabor.files.wordpress.com/2012/03/btcc-historical-overview.pdf [Accessed 2 January 2015].
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ensure that the employers’ obligations are being met and the workers are aware of their rights. The
in-person model is not unprecedented, several countries in Europe have implemented in-person

registration with successful outcomes.

The Department of State must begin in-person registration of domestic workers on A-3/G-5 visas,
not just in Washington, DC but also in New York City, the two cities where most domestic workers on
these visas are based. These check-ins should include the consultation of NGO and domestic worker
support groups, should be done without the presence of the employer, and should continue
annually as a condition of the visa. The Organization for Security and Cooperation in Europe (OSCE),
a security and democracy-focused group made up of more than 50 governments including the
United States, notes that “experience shows that after the second interview, the private domestic
worker sees the Protocol [Department of State in the U.S.] official as a reliable contact person. In
some cases, workers do not wait for the yearly visit to discus problems that have arisen with their
employer."?® Closely coordinating with NGO and domestic worker advocacy groups will ensure that

workers who do disclose abuse can receive services and support immediately.

At the annual meeting, the contract can be reviewed and updated, questions about living and
working conditions can be explored, and information about domestic worker support groups and
social service providers can be provided. Officials could be joined by trained NGO staff, and can be
trained in establishing rapport and effective interview techniques in order to create a safe and open

environment for complaints to emerge without the presence of the employer.

The efficacy of these meetings could be dramatically improved through a formal partnership with a
local community-based NGO who could be trained in DOS protocols and provide cultural and
linguistic support, as well as a more comfortable alternative to an anonymous government hotline if

the worker needs assistance at a later date.

After the in-person check-ins have regularized, DOS should begin exit interviews to screen domestic
workers leaving the country at the end of their A-3 and G-5 visas. Even as the program’s monitoring
and labor rights enforcement improves, some workers are not comfortable sharing the details of
their employment conditions until they are safely headed home. To close the loop, the Department
of State should conduct A-3 and G-5 exit interviews to assess working conditions of domestic
workers, without the presence of the employer, before permitting that employer to bring more

workers on sanctioned visas.

96 Organization for Security and Cooperation in Europe (OSCE). 2014. How to Prevent Human Trafficking for Domestic Servitude in Diplomatic Households and
Protect Private Domestic Workers. Vienna: OSCE. Available at: http://www.osce.org/handbook/domesticservitude [Accessed 2 January 2015].
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Monitor applications to ensure foreign missions are not misclassifying domestic workers
under A-2 visas.

One concerning trend noted by advocates involves deliberate visa misclassification to avoid
compliance with worker rights laws in the United States.”” Unlike an A-3 visa which is meant for the
private domestic workers of diplomats and consular officials, an A-2 visa is meant for general
embassy employees, and confers few rights upon the recipient. The law permits A-3 and G-5 visa
holders to remain in the United States with deferred action status to sue their employers for abuse.
In contrast, A-2 visas, usually reserved for technical and administrative staff, include no such
protections. The Vienna Convention explicitly delineates between service staff of embassies, and
private domestic workers.”® The Department of State should analyze applications for A-2 visas
thoroughly and implement a monitoring system to ensure that domestic workers are not
misclassified under less-protected visas in order to avoid oversight. Countries who intentionally
misclassify workers should be suspended from visa privileges. Consular interviews should explicitly
review information about the differences between A-2 and A-3 visas, so that workers can safely
report cases of misclassification and receive assistance without fear of retaliation. DOS should also

explore how to legally implement strong worker protections on this visa.

Ensure thorough investigations of abuse and meaningful consequences for employers and
agencies who violate the rights domestic workers.

Diplomatic Security Services (DSS) is the law enforcement division within the Department of State
that investigates cases of passport and visa fraud involving diplomats. DOS should continue to
support the work of DSS, who have demonstrated a commitment to a victim-centered approach in

their investigations, and are already fluent in issues of immunity and protocol.

DOS can also support the role of foreign embassies in serving victims who come forward for help.
We recommend that the missions develop relationships with local groups wherever possible, and set
up emergency shelter and assistance to victims who may come to the embassy seeking help. In

addition to expediting things like passport processing and copies of other documents, trained and

97 A December 11, 2014 article in the Times of India noted “Bilateral ties have seen a near complete turnaround, with a new regime in India determined to
change ties with the US. Select Indian diplomats will now be able to take their domestic helps along on A-2 visas.”

98 United Nations (1961). Vienna Convention on Diplomatic Relations. See Article 1(g) and (h) for definitions.
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culturally-informed embassy staff can provide referrals to community-based organizations, social and
legal service organizations, and can provide information about workers’ rights and resources in the
United States.

Advocates and worker rights groups have criticized?” the DOS for not pursuing meaningful penalties
against employers who violate the law, and these groups are not alone: In 2008, the Government
Accountability Office noted that abusers could get away with repeatedly bringing domestic workers
on visas, mistreating those workers, sending them away when the worker speaks up or when the visa
expires, and then bringing in another domestic worker.% Although progress has been made to
better regulate the employment relationship between diplomats and domestic workers, such as
mandating contracts and payments through direct deposit, exploitative officials are finding new ways
to skirt the rules- underscoring the importance of proactive monitoring, and real penalties for

violations.

When Congress passed the William Wilberforce Trafficking Victims Protection Reauthorization Act,
the law included a provision'%! requiring the Secretary of State to suspend the issuance of A-3 or G-5
visas to applicants “seeking to work for officials of a diplomatic mission or an international
organization, if the Secretary determines that there is credible evidence that one or more employees
have abused or exploited one or more non-immigrants holding an A-3 or G-5 visa, where the

diplomatic mission or international organization has tolerated such actions.”

Appropriations language attached to the State Department budget in 2013 elaborates further:

Provided, That in determining whether to suspend the issuance of A-3 or G-5 visas under
such section, the Secretary should consider the following as “credible evidence”: (1) a final
court judgment (including a default judgment) issued against a current or former
employee of such mission or organization (for which the time period for appeal has
expired); (2) the issuance of a T-visa to the victim; or (3) a request by the Department of
State to the sending state that immunity of individual diplomats or family members be
waived to permit criminal prosecution: Provided further, That the Secretary should assist in
obtaining payment of final court judgments awarded to A-3 and G-5 visa holders,

including encouraging the sending states to provide compensation directly to victims.

?? Vandenberg, Martina E. (1 January 2014). “Diplomats who commit domestic-worker crimes shouldn't get a free pass.” Washington Post.

100 J.S. Government Accountability Office. July 2008. GAO-08-892, Human Rights: U.S. Government's Efforts to Address Alleged Abuse of Household Workers
by Foreign Diplomats Could be Strengthened.

101 Section 203(a)(2)
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In addition to the directives in subsection (k) of this section and with respect to the
implementation of section 203(a)(2) of Public Law 110-457, the Secretary of State is
directed to consider the failure to provide a replacement passport within a reasonable
period of time to a T-visa recipient; the existence of multiple concurrent civil suits against
members of the diplomatic mission; or failure to satisfy a civil judgment against an
employee of the diplomatic mission as sufficient to determine that such mission “tolerated

such actions.”

Relatedly, DOS should ensure that governmental officials without immunity cannot switch to a status
with full immunity in the wake of an ongoing criminal proceeding. In early 2013, DOS allowed the
transfer of Deputy Consul General Devyani Khobragade to a U.N. post offering immunity. This set a
dangerous precedent for other countries to exploit. The State Department should issue

administrative guidance to correct this loophole, otherwise legislative action may be needed.

Take steps to prevent vulnerability to trafficking on B-1 visas.

Currently the number of domestic workers in the United States on B-1 visas is hard for advocates to
calculate since they are lumped together with other B-1 holders: like business travelers. The 2008
TVPA reauthorization included significant protections for A-3 and G-5 domestic workers- like specific
items in their contracts related to overtime and manner of payment and the right to stay in the
United States and pursue civil claims against abusive employers.’®? B-1 domestic workers are not

currently covered by these protections.

Although a legislative fix may be necessary to address the ability of B-1 domestic workers to safely
stay and work in the United States while they pursue civil claims, the DOS can improve guidance in
the Foreign Affairs Manual related to contracts, can disaggregate the visas so that more information
about domestic workers can be obtained, and can work with advocates to develop an outreach and

monitoring strategy that could feasibly address the vulnerability of trafficking on this visa.

102 4 R. 7311, Section 202(b))2) and (c)(1)
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Strengthen protections for J-1 au pairs.

The J-1 visa has several different sub-categories including visas for students in summer jobs, camp
counselors, and interns. One subcategory is designated for au pairs: young people who come to the
United States to live with a “host family” for up to two years, in exchange for providing up to 45 hours
per week of childcare for American families. The J-1 program is considered a “cultural exchange”
program and as such is monitored by the Department of State, not the Department of Labor.
However, the Government Accountability Office has long held that this program should be regulated
like other work visas, since the main component is work.'% Echoing this concern, in 2012, the U.S.

|II

State Department Inspector General “question[ed] the appropriateness” of using the J-1 visa in work
programs such as the au pair program. The Inspector General thus recommended that the State
Department determine the viability of ending or transferring the program to the Department of

Labor.104

The child care performed by au pairs is clearly a type of domestic work, and many of the challenges
that other domestic workers face- like isolation in the home, gender discrimination, risk of sexual
assault, and immigration vulnerability- are shared by au pairs. In some ways, these concerns are
exacerbated by the fact that this is a government program, conducted in partnership with private
agencies, with an infrastructure and bureaucracy that shields the au program from outside scrutiny.
NDWA has begun to examine the au pair program and learn about its functions so that we can better

reach au pairs and inform them of opportunities to join domestic worker organizing.

Emerging cases of labor abuses have put the J-1 program in the spotlight of worker rights
advocates.'® Advocates have recommended at a minimum: closer monitoring and greater
transparency of the agencies’ practices, as well as the end of recruitment fees charged to
participants— which often lead to debt-based vulnerability. Generally weak federal oversight of the
“sponsor” au pair agencies means that issues like wage and hour abuses can snowball quickly
without any recourse for the au pair, depending on the whim of her individual recruitment and

placement agencies.'%

103 United States Government Accountability Office. 1990. “Inappropriate Uses of the Education and Cultural Exchange Visas.”
104 U.S. Department of State, Office of the Inspector General. 2012. Inspection of the Bureau of Educational and Cultural Affairs, Report No. ISP-1-12-15

105 Stewart, Meredith. 2014. Culture Shock: The Exploitation of J-1 Cultural Exchange Workers. Southern Poverty Law Center. Available at: http://
www.splcenter.org/get-informed/publications/Culture-Shock [Accessed 2 January 2015].

196 Chuang, Janie. 2013. “The U.S. Au Pair Program: Labor Exploitation and the Myth of Cultural Exchange.” Harvard Journal of Law and Gender, Vol. 36,
269-343. Available at: http://harvardjlg.com/wp-content/uploads/2013/09/Chuang.pdf [Accessed 3 January 2015].
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Overall the au pair agencies have an efficient and influential lobbying arm that has thwarted
advocates from making legislative improvements to better protect au pairs through transparency
and accountability of agencies. Backed by the Chamber of Commerce, these agencies have called
upon families who employ au pairs'®” to contact Congress, often conjuring the specter of

heightened program fees for families to incentivize action.

Given that the realistic primary function of the program is full-time childcare for the benefit of the
employer family, recruitment and placement fees should be borne by the employer. These
recruitment and placement fees charged to au pairs (typically in their countries of origin, and at rates
that differ according to geographic region) do not correlate to any benefits au pairs gain from
participating in the program. While the au pair program is meant to provide au pairs a cultural
experience, au pairs already bear the cost of that experience. Au pairs pay for their room and board
through automatic deductions from their minimum-wage stipends. Au pairs must also pay for any
costs of their required coursework beyond the $500 reimbursement provided by the host families - a
reimbursement rate that has not changed since the mid-1990s, despite vast increases in the cost of

education over this twenty-year period.

Agencies should train their front line staff about workplace rights and labor trafficking, including how
to identify and respond to problems. There are creative and low-cost ways to implement proactive
monitoring through anonymous web surveys, phone calls, ho